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Purpose

Thisrevisionisintended to update the Real Estate Acquisition Guidefor Local Public Agencies,
specifically to include a note to users that recent changes to Chapter 21 of the Texas Property Code
and Chapter 2206 of the Texas Government Code, regarding the condemning of property may not
be reflected in the manual. These changes will be included in the next revision of the manual esti-
mated to be released by early Fall 2011.

Changes

In thefirst section of thismanual, including the following text: The information contained in
thismanual isin the process of being updated to reflect recent changes to Chapter 21 of the Texas
Property Code and Chapter 2206 of the Texas Government Code, and may not accurately reflect
current law or department procedures. Please contact the Right of Way Division at 512-416-2902
for more information.

Contact

Hilda Correa, R/W Staff Services, 512.416.2902.

Archives

Past manual notices are available in a pdf archive.


http://onlinemanuals.txdot.gov/txdotmanuals/lpa/lpa_mns_archive.pdf
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Chapter 1 — Introduction Section 1 — Overview

Section 1 — Overview

Not e

The information contained in this manual is in the process of being
updated to reflect recent changes to Chapter 21 of the Texas Prop-
erty Code and Chapter 2206 of the Texas Governnent Code, and may
not accurately reflect current |aw or departnent procedures.

Pl ease contact the R ght of Way Division at 512-416-2902 for nore
i nformati on.

Expanded Guide

This Real Estate Acquisition Guide for Local Public Agencies (LPA) was originally created to pro-
vide abrief guide for LPAson real estate acquisition and, thereby, to enhance cooperation between
the LPAs and the Texas Department of Transportation (TXDOT) in the right of way (ROW) acquisi-
tion process. Due to new State and Federal laws/regulations and the recent increase in State cost
participation with LPAS, it has been necessary to completely revise and substantially expand its
contents.

Purpose

The purpose of this Guide isto:
& provide abasic understanding of the right of way acquisition process,

¢ provide areference for personsinvolved in the acquisition of private property for public
purposes,

¢ identify various State regulations that must be followed in the acquisition process; and

+ identify various Federa laws and regulations governing projects where Federa-aid is
involved.

Right of Way Form Templates

Throughout this Guide, sample and actual template forms are accessible for saving, opening, and or
downloading.
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Section 2 — Authority

Federal Law

The Code of Federal Regulations (CFR) is a codification of the general and permanent rules pub-
lished in the Federal Register by the Executive departments and agencies of the Federal
Government. 49CFR24, The Uniform Relocation Assistance and Real Property Acquisition Poli-
cies Act, as amended, commonly called the Uniform Act, is the primary law for acquisition and
relocation activities on Federal or federally-assisted projects and programs. This law was passed by
Congress for making public acquisition of private property asfair and equitable as possible. Severa
provisions of the law were amended in 1987 as part of Surface Transportation and Uniform Reloca-
tion Assistance Act of 1987 (STURAA).

The Uniform Act isdivided into three sections or “titles’:
o Titlel, “General Provisions,” primarily covers definitions.

¢ Titlell, “Uniform Relocation Assistance’, contains provisions relating to the displacement of
persons or businesses by Federal or federally-assisted programs or projects. If you do not have
staff qualified to administer arelocation program, you should seek assistance from the Texas
Department of Transportation (TxDOT) to insure that displaced persons are provided all
appropriate assistance and payments. Qualified relocation consultants also may provide these
services.

o Titlelll, “Uniform Real Property Acquisition Policy”, pertainsto the acquisition of real prop-
erty for Federal and federally-assisted programs or projects. One of the purposes of Titlelll is
to encourage and expedite the acquisition of real property through negotiation with property
owners. This negotiation process helps avoid litigation and relieves congestion in the courts.

Failureto comply with the provisions of the Uniform Act will result in a denial of Federal
participation in project costs.

Information in this guide will primarily deal with TitleI11 of the Act.

In addition, the 4™ and 5" Amendments to the Constitution of the United States provide rights for
all persons, that they shall not “be deprived of ... property, without due process of law; nor
shall private property betaken for public use, without just compensation.”

State Law

Transportation Code, Title 6, Chapters 201-250 and Property Code, Chapter 21, are the primary
sources of State law for acquisition and relocation activities related to the State Highway System.

Real Estate Acquisition Guide for Local Public Agenciesl-3 TxDOT 08/2011


http://www.fhwa.dot.gov/realestate/row_legs.htm
http://www.gpoaccess.gov/cfr/index.html
http://www.fhwa.dot.gov/realestate/row_legs.htm
http://www.statutes.legis.state.tx.us/
http://www.statutes.legis.state.tx.us/Docs/PR/htm/PR.21.htm

Chapter 1 — Introduction Section 2 — Authority

These statutes are supplemented with administrative rules provided in 43 TAC, Part 1, Chapters 1,
2,5, 6,15, and 21.

In addition, Article 1, Section 17, of the Texas Constitution provides that “ No person's property
shall betaken, damaged or destroyed for or applied to public use without adequate compen-
sation being made, unless by the consent of such person; ...."
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Section 3— ROW Acquisition Overview

Process
The acquisition process can be divided into five general phases:

Planning. This phase involves environmental studies and public involvement as well as location
and design studies. A new highway may require extensive environmental studies while a minor
improvement on an existing road may only require arelatively brief assessment.

Appraisal. Thisphase dealswith appraiser qualifications, appraisa requirements, property evalu-
ations, report formats, review responsibilities, etc.

Negotiation. This phase dealswith the LPAs offer to acquire the required property, prompt pay-
ment for such property, notices to vacate, retention of improvements, etc. Should negotiations fail,
the process moves into eminent domain via condemnation proceedings.

Property M anagement. This phase deals with disposition of improvements acquired in the pur-
chase of right of way and methods for accomplishing the clearing of right of way.

Relocation. This phase deals with making provisions for the fair and equitable treatment of per-
sons displaced as aresult of Federal or Federally-assisted and State programsin order that such
persons shall not suffer disproportionate injuries as aresult of programs designed for the benefit of
the public asawhole.

Procedure

1. Pre-Appraisal Contact - deliver “Informational Notice” to owner. A sample notice isavailable.
During the pre-appraisal contact:
e Explain agency'sinterest in acquiring right of way, the protection provided owner by law
and procedures to be followed.

e Informowner of right to just compensation, extend invitation to owner or representative to
accompany the appraiser.

e Inform the owner that he or she could donate all or part of the needed right of way. A sam-
ple full donation form, a sample full donation for temporary construction easement and a
sample partial donation form is available.

2. Inspect proposed right of way for possible environmental contamination or environmentally-
sensitive conditions. An Environmental Checklist for LPAsis available for reproduction.

3. Have parcel appraised and the appraisal reviewed to establish amount of just compensation.
The amount offered shall not be less than the approved appraisal or just compensation.
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0.

10.
11.

Deliver the written offer (initiation of negotiations) to purchase in an amount not less than the
approved appraised value with a copy of the appraisal to the owner and immediately furnish a
copy of the offer letter to TXDOT. Sample offer letters for a parcel with improvements and a
parcel with no improvements are available. The date of delivery is very important in establish-
ing eligibility for relocation assistance. It is very important that rel ocation assistance
guidelines be followed.

When the offer is accepted, arrange payment and proceed to closing. Notify TXxDOT when the
deed is signed on each parcel.

File deed in county/city deed records.

Deliver “Final Offer” letter if negotiations are unsuccessful and offer is not accepted. Lan-
guage such as the following should be added to the Final Offer Letter: “ If thisoffer isnot
accepted within ten (10) daysfrom the date of thisletter, or an Administrative Settlement
request isnot received, within 10 daysfrom the date of thisletter, it must be considered as
having been reg ected and theright to submit an Administrative Settlement forfeited, and
condemnation proceedingswill beinstituted for the acquisition of the XXX-acretract for
right of way purposes.” A samplefinal offer |etter, which contains the above language, is
available. The Final Offer letter will be mailed by Certified Mail.

Initiate condemnation proceedings should final offer letter be rejected. Notify TxDOT on each
parcel asto the date that the transaction was closed or the date that the final judgment was filed
in condemnation proceedings on each parcel. In no instance will the county or city intention-
ally make it necessary for an owner to institute legal proceedingsto prove the fact of the taking
of hisor her real property.

File certified copy of Final Judgment in county/city deed records.
Forward recorded deed(s) and/or recorded Final Judgment(s) to TxDOT.

Have your recordsin order for the Title 111 Parcel and Appraisal Review conducted by your
local TXDOT District office. See Chapter 9, Records in this Guide for more information.

A ROW Acquisition Flowchart for LPAsis available in PDF format.
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Section 4 — Answersto Your Questions

TxDOT District Contacts

The Texas Department of Transportation’s (TXDOT’s) Right of Way Manual, Appraisal and
Review Manual, and Utility Manual, and especially TXDOT Right of Way personnel should be
consulted for answersto specific questions and problems. Please contact your local TXDOT District
Office LPA Coordinator. TXDOT District office addresses and tel ephone numbers may be accessed
through the Internet.
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Release

Section 1 — General ROW Project Development

Obtaining Relocation Funding - L PA Acquisitions (with State Participation)

L 2

Costs for relocation payments and services will be paid for ROW projectsinvolving LPA
acquisitions with State reimbursement, unless otherwise stated in the contractual agreement
(“agreement”) between the State and the LPA.

Relocation costs incurred before project release by the State are not eligible for State
reimbursement.

L PA Project Set Up (with State Participation)

Submit arequest to TXDOT with the following information:

L 2

*

L 2

Texas Transportation Commission approval of the project
Environmental Clearance Date

ROW map, property descriptions, and parcel plats approved by the District. For examples, see
TxDOT's Right of Way Manual, Volume 1, Chapter 4, Section 3.

Any ROW acquired by the LPA prior to the signed contractual agreement with, and project
release by, TXDOT will be considered non-reimbursable.
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Section 2 — Contractual Agreements

Overview

An agreement must be executed by and between TxDOT and the applicable metropolitan planning
organization (MPO) or LPA on al projects with State reimbursement. Thiswill customarily be exe-
cuted early on in project development. The agreement will give details about the project and will
state who is responsible for the acquisition of the ROW. In any case, the purchase of ROW on any
designated highway on the State Highway System must be in accordance with 49CFR and the Uni-
form Act if Federal funds are used in any phase of the project, including construction.

For example agreements, see TxDOT’s Right of Way Manual, Volume 1, Chapter 2, Section 1.
Although TXxDOT does not mandate the use of itsforms, they are, however, preferred. TXDOT will
approve al instruments of conveyance; refer to Chapter 3, Section 14 in this Guide for more infor-
mation on instruments of conveyance.

The acquiring agency is responsible for all aspects of the acquisition process as detailed in the
agreement between the parties.

The Contract Services Office of TXDOT has implemented a new agreement procedure, which will
eventually replace the most commonly used agreements. The new procedure consists of two agree-
ments. These are:

¢ aMaster Agreement Governing Local Transportation Project Advance Funding Agreement
(MAFA), and

¢ alocal Project Advance Funding Agreement (LPAFA).

At thistime, the Right of Way Division (ROW) of TxDOT still requires the use of a contractual
agreement with LPAs, which can be either the LPAFA or aContractual Agreement for Right of Way
Procurement — Local Government.

Through these agreements, regardless of the type of agreement signed, TxDOT will authorize and

request the L PA to proceed with ROW acquisition and agrees to reimburse the LPA for its share of
costsincurred according to the agreement’s provisions. The agreement provides L PA acceptance of
responsibility to acquire all needed ROW and to obtain acceptable title in the name of the State of

Texas.

Terms of the contractual agreement apply to:

¢ new ROW authorized and requested by TxDOT which is needed and not yet dedicated, in use,
or previously acquired in the name of the State or LPA for highway, street, or road purposes;
and
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Release

¢ needed outstanding property interestsin existing ROW, and eligible utility adjustments not
previously made, as authorized and requested by TxDOT.

Amendments

An amendment or amendments to the agreement will be necessary if certain acquisition responsi-
bilities or participation requirements change during the course of an ongoing project. If the
agreement originally called for the LPA to be the acquiring agency and it desiresto transfer all or a

portion of the remaining acquisition responsibilities to TxDOT, an amendment to the agreement
shall be used, subject to TXDOT approval.

If the participation ratios or roles change, an amendment will be necessary. For example, a Minute

Order designating an LPA as an economically disadvantaged county would require an amendment.
Also see Appendix A.
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Release

Overview

Section 3— Cost Participation

All cost participation should be in accordance with the agreement.

TxDOT typically participatesin costs of:

L 2

* & o

Special Commissioners’ Hearings,
appraisal expenses for the State's fee appraisers used in condemnation cases;
utility relocations; and

fencing and property adjustments,

...and typically assumes the responsibility for:

* & o o

L 2

*

land surveys,
property descriptions,
title information,

preparation of instruments, ROW maps, supplemental investigations or appraisals necessary to
determine the appropriateness of submitted values and fees for title services,

appraisals where the State is to determine values as aresult of the LPA’'s use of the waiver pro-
vision of the contractual agreement,

rel ocation assi stance, and

removal of improvements.

The LPA typically assumes entire responsibility for:

*

L 2

*

L 2

costsincurred in arriving at values to recommend for State approval,
costs relative to negotiation,
its attorney fees for condemnation proceedings, and

costs of recording instruments of conveyance.
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Release

Section 4 — Payment Procedures

Procedure

The procedures for payment to the LPA should follow standard payment procedures described in
Reimbursement Policies and Procedures in Chapter 3, Section 20 of this Guide, and TxDOT’s
Right of Way Manual, Volume 2, Chapter 18.

Upon delivery to TXDOT of acceptable instruments conveying to the State the required ROW, a
voucher for the reimbursement to the LPA will be prepared and transmitted to the Comptroller of
Public Accounts.

If the amount contributed by the LPA is greater than the final actual ROW costs, the excess amount
will berefunded to the LPA. Sinceit is possible that some projects could financially burden an LPA
if the entire contribution is required with the submittal of the contractual agreement, the LPA can
make incremental payments. Any agreement with an incremental payment schedule hasto be
approved by the Executive Director of TXDOT in accordance with 43TAC 815.52, Subsection

6(B).
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Chapter 2—ROW Procedures Preliminary to Project Section 5 — Acquisition Procedures for Economically
Release Disadvantaged Counties

Section 5 — Acquisition Proceduresfor Economically Disadvantaged Counties

Procedure

Acquisition procedures for counties designated as economically disadvantaged are the same as for
non-designated counties, or are as stipulated in the agreement, except that the Texas Transportation
Commission may adjust the amount of local funds to be contributed. Note that all cities situated in
acounty that has been designated as “ economically disadvantaged” are also eligible for adjustment

of their participation ratio. Refer to Appendix A, Disadvantaged Counties, in this Guide for eligibil-
ity requirements.
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Section 6 — ROW Maps and Parcel Numbering

Definition & Preparation

A ROW map is a compilation of engineering data, property descriptions, parcel plats, appraisal
information, and improvements related to a transportation project. All ROW maps must be pre-
pared under the supervision of a Registered Professiona Land Surveyor (RPLS). ROW maps do
not have to be signed and sealed by an RPLS. ROW maps are recognized as internal engineering
plans and management documents.

Parcel Numbering

The methodology of numbering ROW parcels must be correct and consistent to avoid problemsin
the appraisal process or with record maintenance through the Right of Way Information System.
Anyone preparing ROW maps must communicate regularly with the District for uniformity of
methodol ogy.

For detailed information on TXDOT map standards, parcel numbering, and submission/approval of
ROW maps, refer to TXDOT's Right of Way Manual, Volume 1, Chapter 4, Section 2.

Property Descriptions and Parcel Plats

In contrast to ROW maps being engineering documents, property descriptions, and parcel plats are
prepared as exhibits for the conveyance of aproperty interest. The property descriptions and parcel
plats reflect a boundary survey and must be signed and sealed by an RPLS. Property descriptions
prepared for ROW projects consist of a heading with TxDOT identification items, along with areg-
ular metes and bounds description and parcel plats prepared on letter size sheets. Letter size sheets
allow the descriptions and plats to be filed with the County Clerk’s office without reducing copies.

For detailed information on property descriptions and parcel plats, refer TXDOT’s Right of Way
Manual, Volume 1, Chapter 4, Section 3.
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Chapter 3— ROW Acquisition

Contents:
Section 1 — Advance Acquisition of ROW
Section 2 — Administrative Reguirements after Formal Release for ROW Acquisition

Section 3 — Basic Acquisition Responsibilities (for LPA)
Section 4 — District’'s Monitoring of LPA Acqguisition

Section 5 — Appraisal and Negotiation Requirements
Section 6 — Special Appraisal Situations

Section 7 — Matching Fund Creditsfor LPAs
Section 8 — Advertising Sign Interests

Section 9 — Fencing Poalicies

Section 10 — Passes

Section 11 — Acquisitions of State L ands

Section 12 — Acquisition of Federal Lands for ROW

Section 13 — Acquisition of County or City Property for ROW

Section 14 — Instruments of Conveyance (State Participation)

Section 15 — Special Clauses for Conveyance | nstruments

Section 16 — Title Reguirements, Conflicts, and Exceptions

Section 17 — Title Insurance
Section 18 — Procedure for Use of Attorney’s Certificate

Section 19 — Recording of Legal Instruments (with or without State Participation)

Section 20 — Reimbursement Policies and Procedures
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Chapter 3—ROW Acquisition Section 1 — Advance Acquisition of ROW

Overview

Section 1 — Advance Acquisition of ROW

If an LPA chooses to purchase property with its own funds prior to completion of the environmen-
tal process, it may do so and not jeopardize Federal participation in future project costs provided
the following requirements are met:

*

L 2
2
L 2

L 2

the acquired property must not influence the need for or location of the project;
the acquisition must comply with the Uniform Act, as amended,;
the acquisition must comply with Title VI of the Civil Rights Act of 1964,

the acquisition must not include lands protected by Section 4(f) of the DOT Act (now codified
as 23CFR Part 771 8135) which include significant publicly-owned parks, recreation areas,
wildlife or waterfowl refuges, and historic sites;

the final project must meet all requirements for anormal Federal project such as compliance
with the National Environment Protection Act (NEPA), Historical Preservation Act (HPA),
Endangered Species Act (ESA), Wetland Executive Order (WEO), etc.; and,

advance acquisitions must not be used to circumvent Federal l1aws or regulations.

Acquiring large quantities of ROW in advance of Federal approval could likely influence project
location or need, and it isimportant to realize that any advance acquisition is done totally at the
LPA'srisk. It also causes considerable problems when displacements are involved since relocation
funding cannot be set up prior to completion of public involvement and final environmental clear-
ance. Remember, an LPA isresponsible for relocation costs.
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Formal Release for ROW Acquisition

Section 2 — Administrative Requirements after Formal Release for ROW
Acquisition

General

LPAsaredirected to acquire ROW for highways when requested and authorized by TxDOT, as pro-
vided for by existing laws. In the event condemnation is necessary, follow the same procedure as
that described in Property Code, §821.001 to 21.065, inclusive.
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Section 3— Basic Acquisition Responsibilities (for LPA)

With State Participation

The acquisition of ROW will be the responsibility of the LPA with participation by the State as
specified by the law and agreed upon in the contractual agreement. The LPA shall obtain atitle pol-
icy or alicensed attorney’s opinion acceptable to TXDOT. The State’s payment for title company
services includes the cost of closing services. The benefits of the Relocation Assistance Program
will be administered by the State, unless otherwise stated in the agreement with the LPA (refer to
Chapter 4, Relocation Assistance, in this Guide). Property owner’s incidental expenses to transfer
property to the State may be reimbursed by the State.

For projects with State cost participation, the State’s approved val ue sets the upper limit eligible for
reimbursement if the parcel is acquired by negotiation. The LPA will not offer less than the State’s
approved value. Whileit is permissible for District personnel to assist the LPA in their ROW acqui-
sition, it is not intended that District personnel actually perform any of the responsibilities.

Without State Participation on or off the State Highway System

Since acquisition isthe responsibility of the LPA, the LPA may choose to purchase atitle insurance
policy. However, the LPA will be responsible for providing acceptable title to the acquired prop-
erty. The State will administer the benefits of the Relocation Assistance Program only if required
by the agreement with the LPA.

The District will advise the LPA when all prerequisites have been met and acquisition can be initi-
ated. Acquisition responsibilities that lie with the LPA, and the amounts disbursed, will be at their
discretion subject to certain requirements imposed by Title 111 of the Uniform Act, as amended and
Federal Regulations pertaining to said Act.

Task Sharing

The following chart explains which tasks property acquisition personnel may or may not perform
when complying with the Uniform Act:
Table 3-1. Task Sharing Chart

CAN YOU PERFORM THISTASK?

IF YOU PERFORM THE Appraise Review Parcel | Negotiate Par- | Negotiate Par- | Deliver

TASK BELOW: Parcel Appraisal cel $2500 or | cel More Than | Parcel
Less $2500 Payment

Appraise Parcel NO YES NO NO
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Chapter 3—ROW Acquisition

Section 3 — Basic Acquisition Responsibilities (for

LPA)
Table 3-1. Task Sharing Chart
CAN YOU PERFORM THISTASK?

Review Parcel Appraisa NO NO NO NO

Negotiate Parcel $2500 or Less| YES NO NO

Negotiate Parcel More Than NO NO NO

$2500

Deliver Parcel Payment NO NO NO NO
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Section 4 — District’s Monitoring of L PA Acquisition

Requirement

Federal regulations require TXxDOT to document that ROW procured by political subdivisions was
acquired in accordance with Title 11 of the Uniform Act. This requirement does not in any way
relieve the LPAs of the need to have complete documentation in their files; however, the Districts
will obtain and maintain in their files a certification of compliance containing the following clause
and signed by the LPA:

“. .certify that right of way for has been acquired according to policies of
the Texas Department of Transportation and in accordance with applicable Federal and Sate
laws gover ning the acquisition policiesfor acquiring real property. Documentation for com-
pliance with these requirementsisavailable for audit in our files. *

A standard form for this certification has not been printed because some L PAs may prefer to furnish
itin the form of aresolution while others may wish to have it signed by a LPA official. Certificates
are required for each project.
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Section 5 — Appraisal and Negotiation Requirements

I nformational Noticeto Owners Required

Federal regulations require that property owners be notified of the LPA’sinterest in acquiring
ROW. Property owners must also be informed of basic protections provided to them by law, and of
TxDOT regulations and procedures.

Provide notice after the project is released for acquisition, and schedule delivery of notice to pro-
vide favorable relations with property owners. The notice may be given before or at pre-appraisal
contact. An Informational Noticeis available.

The notice should be understandable and should include the name and telephone number of a L PA
representative. Property owners unable to read or understand the notice must be given appropriate
trandation and counseling. Furnish TxDOT’ s booklet, “ Right of Way Purchase by Counties and
Cities’ (for LPAs), which briefly explain the ROW acquisition process to property owners, with
thisinformational notice.

Give the property owner or his designated representative an opportunity to accompany the
appraiser during inspection of the property.

This notice is not the same as the rel ocation assistance notice discussed in General Information
Notice (Notice of Displacement), in TXDOT's Right of Way Manual Volume 3, Chapter 9, Section
1.

Pre-appraisal Contact

The pre-appraisal contact should be a personal meeting. During this meeting, give the property
owner information on the overall timing of ROW acquisition, the general type of facility to be con-
structed, and the appraisal procedure that will follow. However, do not make a commitment to
value or make an offer before receiving approved values. Use this contact to initially determine
existence of the following items:

property improvements

leasehold interests in improvements on the property
known hazardous materials affecting the property
known or evident underground improvements

known liens against the property

* ¢ 6 6 o o

advertising signs on the property
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Chapter 3—ROW Acquisition Section 5 — Appraisal and Negotiation Requirements

During pre-appraisal contact, resolve any possible controversy with the property owner by distin-
guishing between realty being acquired and personalty not being acquired.

Pre-appraisal contact isdiscussed in TXDOT’s Appraisal and Review Manual. LPA’s may use
TxDOT's Form ROW-A-PAC, Pre-Appraisal Contact with Property Owners, during the pre-
appraisal contact. Form ROW-A-PACsis available.

NOTE: LPAsshould make every effort to identify potential on-site hazardous materials dur-
ing the acquisition process.

Establishment of Just Compensation Required

Before initiation of negotiations, appraise the real property, and have the values reviewed by a qual-
ified reviewing appraiser, to establish just compensation. Samples of contracts for fee appraisers
and fee reviewers are available. An exception to this requirement is when a parcel will be donated
and the property owner waives the establishment of just compensation through the appraisal pro-
cess. Refer to Procedures for Receiving Donations in this Guide, as well as ROW Donations and
Exchangesin TxDOT’s Right of Way Manual, Volume 2, Chapter 6, Section 1 for moreinformation
on donations.

If the State is participating in the cost of acquisition, the LPA must use TxDOT forms. Just compen-
sation will not be approved until the appraisals are reviewed and accepted by TxDOT personnel.

The amount of just compensation will not be less than the approved appraisal, taking into account
the value of allowable damages or enhancements to any remaining property. For acquisition by
negotiation, just compensation is the amount established as the approved value through the
appraisal process and shown on ROW-A-10, Tabulation of Values. Thisform is available from
TxDOT. For more information on the use of this form, refer to TXDOT's Appraisal and Review
Manual.

In accordance with the agreement, either the County Judge, City Mayor, or their appointed desig-
nees shall approve all appraisal reports, thereby approving the values.

Policies on Use of Appraisers

The LPA shall establish criteriafor determining the minimum qualifications of appraisers.
Appraiser qualifications shall be consistent with the level of difficulty of the appraisal assignment.
Rather than establish its own qualifications of appraisers, the LPA may, asits standard procedure,
elect to use fee appraisers approved by the Department.

Effective January 1, 1993, appraisal assignments to independent fee appraisers on projects where
thereis Federal-aid in right of way and/or construction of the project may only be made to fee
appraisers who are certified or licensed by the Texas Appraiser Licensing and Certification Board.
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Chapter 3—ROW Acquisition Section 5 — Appraisal and Negotiation Requirements

The Board maintains aroster of certified/licensed appraisers and the roster is availablein the Right
of Way Section of each District office. Also, TXDOT’slist of approved fee appraisers contains the
certification/license information for each appraiser and may be used by the LPA for reference and

verification.

No appraiser or review appraiser shall have any interest, direct or indirect, in the real property
being appraised for the LPA that would lead to a conflict with the preparation or review of the
appraisal. Compensation for making an appraisal shall not be based on the amount of the valuation.

Appraisal Sandards

A detailed appraisal shall reflect nationally recognized appraisal standards, including, to the extent
appropriate, the Uniform Appraisal Standards for Federal Land Acquisition and Uniform Standard
Practices for Appraisal Professionals (USPAP). An appraisal must contain sufficient documenta-
tion, including valuation data and the appraiser's analysis of that data, to support his or her opinion
of value. LPAs are encouraged to consult with TXDOT Right of Way personnel regarding acquisi-
tions that require a detailed appraisal as well as those presenting uncomplicated valuations. Asa
minimum, the appraisal shall contain the following items:

¢ The purpose and/or the function of the appraisal, adefinition of the real estate being appraised,
and a statement of the assumptions and limiting conditions affecting the appraisal.

¢ Anadequate description of the physical characteristics of the property being appraised (and, in
the case of a partial acquisition, an adequate description of the remaining property); a state-
ment of the known and observed encumbrances, if any; title information; location; zoning;
present use; an analysis of highest and best use; and at least afive-year sales history of the
property.

¢ All relevant and reliable approaches to value consistent with commonly accepted professional
appraisal practices.

¢ A description of comparable sales, including a description of all relevant physical, legal, and
economic factors such as parties to the transaction, source and method of financing, and verifi-
cation by a party involved in the transaction.

¢ A statement of the value of the real property to be acquired and, for a partial acquisition, a
statement of damages and enhancements, if any, to the remaining real property.

¢ Theeffective date of valuation, date of appraisal, signature, and certification of the appraiser.
¢ Thecondition of the property in regards to environmental conditions.
The LPA shall develop minimum standards for appraisals consistent with established and com-

monly accepted appraisal practice for those acquisitions which, by virtue of low value or simplicity,
do not require the in-depth analysis and presentation necessary in a detailed appraisal.
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An appraisal is not required if the owner is donating the property and releases the LPA from this
obligation.

If LPA determinesthat an formal appraisal is unnecessary because the valuation problem is uncom-
plicated and the fair market value is estimated at $10,000.00 or less, based on areview of available
data, and thereisno Sate cost participation involved, it shall use the ROW-A-PVD, Parcel
Value Determination for LPAs. If State cost participation isinvolved, the LPA must use a State-
approved appraiser and shall submit TXDOT’'s Form ROW-A-7, Real Estate Value Finding Report
(TxDOT) with supporting documentation, to TxDOT for its review and acceptance. Should
TxDOT disapprove the value, either additional documentation or aformal appraisal will be
required.

An administrative settlement may be made on a parcel value determination, even if the total settle-
ment may exceed $10,000.00. For more information on administrative settlements, refer to
Administrative Settlements in this Guide.

The Uniform Act requires that the property owner, or the owner's designated representative, be
given an opportunity to accompany the appraiser during the appraiser's inspection of the property.
The invitation to the property owner may be given either by the acquiring agency or by the
appraiser. Theinvitation should be made in writing, with sufficient lead time for the owner to
arrange to be present or to request an alternative time. If the owner declines the invitation to accom-
pany the appraiser, the declination should also be in writing and be retained in the agency'sfile. A
form type of letter may be used for this purpose. TXDOT personnel should be consulted if addi-
tional information regarding owner accompaniment is desired.

Appraisal Review Requirements

The LPA shall have an appraisal review process which includes as a minimum:

¢ A qualified reviewing appraiser shall examine all appraisals to assure that they meet TXDOT
appraisal requirements and shall, prior to acceptance, seek correction or revision of those
which do not.

¢ If thereviewing appraiser is unable to approve or recommend approval of an appraisal as ade-
guate support for compensation, the reviewing appraiser may devel op appraisal documentation
in accordance with the procedures entitled Appraisal Standards to support an approved or rec-
ommended valueif it is determined that it is not practical to obtain additional appraisals.

¢ Thereviewing appraiser's certification and the recommended or approved val ue of the property
shall be set forth in a signed written statement which identifies the appraisal reports reviewed
and explainsthe basisfor such determination. Any damages or enhancementsto any remaining
property shall also be identified in the statement.

¢ Theenvironmental condition of the property.
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The review appraiser plays an important role in the acquisition process and is charged with a great

deal of responsibility. Persons assigned this responsibility should be thoroughly qualified by educa-
tion and experience to review appraisal and specialty reportsto ensure that the approved estimate of

fair market value is reasonably supported. Reviewers are aso responsible for obtaining corrections
and/or revisions to reports when necessary. For details concerning specific educational and experi-

ence qualifications and for assistance in selecting qualified review appraisers, L PAs are encouraged
to contact TXDOT Right of Way personnel.

Policies on Appraisal and Sate Acquisition of mprovements

Include all buildings, structures, or other improvements located on ROW parcelsin appraisals,
whether owned by landowner or lessees, when determined to be real property under State law.

The LPA may make paymentsto the property owner, acquiring all improvementsin the name of the
State on State program system projects. Alternately, the LPA may allow the property owner to
retain improvements. Make appropriate reductions in the parcel priceif the property owner retains
improvements.

If an improvement is classified as a Category |1 bisection, a supplemental paragraph will be sub-
mitted on the Tabulation of Values, signed by responsible engineering personnel stating that the
cutting of the building is a design and location requirement and that any reduction in right of way
would adversely affect requirements for highway purposes. This recommendation will then bear
the signature of the District Engineer or designated representative.

Written Offer to Purchase Required

Make a prompt written offer for the full just compensation amount to the property owner. Delivery
of the offer constitutes initiation of negotiations and is the principal date for determination of relo-
cation assistance entitlements. Include the following itemsin written offers:

¢ A statement of the amount offered as just compensation. In the case of partial acquisition, state
compensation for real property and compensation for damages, if any, separately.

¢ A description and location of the ROW parcel and of the type of interest to be acquired. The
description and location of the parcel can bein general terms.

¢ A copy of the appraisal (excluding the review document) on which the offer is based.

Retain copies of al signed lettersin LPA files and promptly forward one copy of the offer letter to
the District.

Sample offer letters for a parcel with improvements and a parcel with no improvements are avail -
able. These sample offer letters contain supplemental wording for use in those cases where a
Petroleum Storage Tank Removal Agreement is required.
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Chapter 3—ROW Acquisition Section 5 — Appraisal and Negotiation Requirements

In accordance with the agreement, either the County Judge, City Mayor, or their appointed desig-
nees shall sign all offer letters.

When delivering final offer letters, include an explanation of the administrative settlement process
for the property owner’s (s') information.

Owner Retention of Improvements

The property owner may retain some or all of the real property improvements located on an
improved parcel if the parcel is acquired through negotiation. When improvements are retained by
the owner, just compensation for the real property interest acquired will not be less than the differ-
ence between (1) the approved value for the owner’s entire interest and (2) the established
retention values of al improvement(s). The amount deducted from just compensation for a parcel
when any improvement is retained is referred to as “retention value.”

Form ROW-A-10, or similar form, shows improvements to consider in negotiations and retention
values. When a ROW taking bisects an improvement, identify the improvement as either a Cate-
gory | bisection or Category Il bisection on form utilized. TXDOT’s Form ROW-A-10 and retention
value determination are discussed in TxDOT's Appraisal and Review Manual.

If improvements are retained, the property owner’s deed to TXDOT must properly indicate all
retention. Deed clauses required for retention of improvements and bisections are discussed in
TxDOT’s Right of Way Manual, Volume 2, Chapter 14.

Negotiation Contacts and Reports

Negotiations are usually conducted through personal contacts with the property owner. Due to con-
straints of staff or travel, negotiations may be conducted via electronic means or by postal service
mail, with afollow-up telephone call. If the owner is availablein the local area, they should be
offered the option of a personal contact.

The negotiation contact usually consists of more than one meeting with a property owner. During
negotiation contact:

present the offer |etter;

fully discuss the offer;

answer any guestions the owner has regarding the offer and acquisition;

explain the administrative settlement process to the property owner;

give the owner a ROW acquisition brochure;

give the owner arelocation brochure;

® ¢ 6 6 o 0o o

deliver a copy of the appraisal upon which the offer is based; and
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Chapter 3—ROW Acquisition Section 5 — Appraisal and Negotiation Requirements

& have property owner sign ROW-A-RA, Acknowledgement of Receipt of Appraisal Report,
which isavailable from TxDOT, or use asimilar form. Should the property owner refuse to
sign an acknowledgement of receipt of appraisal report, the agency may send the appraisal
report to the property owner via certified mail, return receipt requested.

No specific negotiation report is required; however, all owner contacts should be documented in
thefile.

Updating Offer of Just Compensation

Have an appraisal updated or obtain anew appraisal if any of the following conditions occur:

¢ Information provided by the property owner indicates a need for a new or updated appraisal,
such as the owner locating an overlooked improvement.

¢ A material change in the property’s condition indicates a need for a new or updated appraisal.
& Significant time passes since the last appraisal.

¢ Real estate market conditions change significantly.

If the updated appraisal report or new appraisal indicates a need to change the just compensation

purchase offer, then submit arevised written offer to the property owner. The revised written offer
must rescind the original offer.

Negotiations after Condemnation Proceedings Have Been Initiated

When arevised approved value of just compensation indicating an increase in value is established
before the Special Commissioners hearing, deliver awritten revised final offer for the value. Do
not terminate condemnation proceedings until the parcel iscompletely closed by negotiation.

Control of AccessRights

Per Transportation Code, §203.031, the Texas Transportation Commission may designate the entire
interstate highway system and portions of the State Highway System as controlled access high-
ways. Consequently, along these highways, it is necessary to either limit or completely deny
abutting owner access rights. These access rights include right of ingress and egress and right of
direct access to and from the abutting property.

For further information, refer to TxDOT’s Right of Way Manual, Volume 2, Chapter 5, Section 15.

Policy on “Uneconomic Remainders’ (With Sate Participation)

Refer to TXDOT’s Right of Way Manual, Volume 2, Chapter 5, Section 16 for TxDOT policy on
uneconomic remainders.
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Chapter 3—ROW Acquisition Section 5 — Appraisal and Negotiation Requirements

TxDOT will not participate in acquiring property in excess of ROW required for the project, unless
aparcel isbeing acquired in the name of the State, and has been designated by the Texas Transpor-
tation Commission as an uneconomic remainder.

Excess Takings (With State Participation)

The LPA, however, may choose to acquire awhole property when only a portion of the property is
in the required ROW. In this case, TXDOT’s reimbursement is based only on the predetermined
value of the portion required for ROW purposes, plus damages to the remainder. In no case will this
amount exceed the total paid by the LPA. For excesstakings, title will be vested in TxDOT only for
the parcel required for ROW purposes.

If an excess taking involves an Category | bisected improvement and not retained by the property
owner, TXDOT reimbursement for the improvement depends on the LPA conveying titleto TxDOT
for the improvement and for the tract of land needed for ROW purposes. The deed from the LPA
must include the approved proper clause for conveyance of bisected improvementsfound TxDOT's
Right of Way Manual, Volume 2, Chapter 14. TXDOT then sells the improvement through the Texas
Building and Procurement Commission (TBPC) and gives the LPA appropriate credit.

Information for Income Tax Purposesfor Property Owners

Generaly, the State’s policy also applies where LPA’s are acquiring ROW under contractual agree-
ment with TXDOT. Refer to TxDOT’s Right of Way Manual, Volume 2, Chapter 5, Section 25.
However, the responsibility for and the method of furnishing such information will be as follows:

¢ Any breakdown of the total consideration paid between compensation for property acquired
and compensation for damages to the owner’s remaining property is not to be documented in
the deed but may be documented in a separate agreement or contract of sale. This separate
agreement with the property owner is strictly aresponsibility of the LPA.

o TxDOT sapproved valueisfor the sole purpose of establishing the maximum amount in which
TxDOT will participate. This does not in any way restrict the LPA in negotiations or in what
they consider damages. Therefore, TXDOT will not be party to any agreement or contract of
sale between a property owner and the LPA. Thus, TXDOT will not be involved in any mone-
tary breakdown made for tax purposes.
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Section 6 — Special Appraisal Situations

Irrigation and Drainage Canals

A canal, as defined here, means any open ditch or pipe facility carrying non-potable water for irri-
gation or drainage purposes. When ROW is required for canal adjustments, such acquisition is
handled according to how ownership is held and the physical canal orientation with respect to the
highway. Ownership is held either publicly or privately. Canal orientation is either perpendicular or
parallel to the highway.

For publicly-owned canals, adjustments are handled similar to utility adjustments. Facilities should
be identified as either crossing (perpendicular to the highway) or longitudinal (parallel to the high-
way). Real property costs will be handled as ROW expenses.

For privately-held canals, handling of costs should follow the real property acquisition process.
Facilities should be identified as either crossing (perpendicular to the highway) or longitudinal
(parallel to the highway). Real property costs shall be handled through the appraisal process as part
of the ROW acquisition parcel.

Additional policies and procedures regarding the removal, relocation, or adjustment of irrigation
and drainage canal facilitiesarein TxDOT’s Utility Manual. Procedures for appraising canalsin
private ownership are included in TxDOT’s Appraisal and Review Manual.

Private Utility Lines

Private gas, water, sewer, telecommunication, or other utility lines may be handled in the same
manner as canals. Refer to both TXDOT's Appraisal and Review Manual and Utility Manual.

Acquisition of TXDOT Employees Property (with State Participation)

When property owned by TxDOT employees or officialsisrequired for ROW, standard procedures
are followed in appraising, securing approved values, and offering to negotiate. However, to pre-
vent unjust accusation of collusion, it is preferred that such employees and officials refuse to
negotiate. Thereby, proper compensation is determined through condemnation proceedings, as set
forth in Minute Order No. 43775. The minute order was designed to discourage anyone within
TxDOT from speculating on ROW.

Administrative Settlements

An administrative settlement is any settlement, initiated by the property owner, made or authorized
by the responsible acquiring agency, before initiating the ED process, which exceeds the agency’s
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approved value. Use of an administrative settlement can enhance negotiations and reduce the num-
ber of ED actions.

On LPA acquisition projects with TXDOT reimbursement, an LPA may make a settlement if an
agreement cannot be reached on the approved value. TXDOT will not participate in the settlement
(the amount above the approved value) unless the proposed settlement is submitted to the District
and approved under TXDOT's administrative settlement procedures. Refer to TxDOT's Right of
Way Manual, Volume 2, Chapter 5, Section 33.

Proceduresfor Receiving Donations

After being informed of the right to receive just compensation for their property interest, an owner
may donate hisinterest, in whole or in part. The LPA must obtain an appraisal of the property,
unless the property owner releases the LPA from this obligation. Sample full donation (for fee Sim-
ple and for atemporary construction easement) and partial donation form letters are available.

If negotiations result in a ROW donation, L PA files must document supporting circumstances. See
TxDOT’s Right of Way Manual, Volume 2, Chapter 6, Section 4 for suggestions about
documentation.

For local participation projectsin which ROW acquisition is funded partialy by an LPA and par-
tially by TxDOT, the LPA should obtain all donationsin its name and not in TXxDOT's name.
Therefore, standard acquisition forms that identify the State of Texas as grantee must not be used,
and the deed must identify the LPA as the grantee. When partial acquisitions for controlled access
facilities are involved, a new deed form, Form ROW-N-24 , Donation Deed (Controlled Access
Highway Facility) — LPA , has been developed for use by LPAs. An example ROW-N-24 is
available.

Should the acquisition not involve a controlled access highway facility, the LPA should use Form
ROW-N-25, Donation Deed —LPA. An example ROW-N-25 is available.

After the LPA acquires clear title in its name, acceptable to TxDOT, it will deed the property to
TxDOT, and the deed will not require a minute order or donation agreement. L PAs should be
informed of this procedure before execution of the contractual agreement for ROW acquisition
between TxDOT and the LPA.

For LPA Farm-to-Market (FM) projects in which no TXDOT money is used for ROW acquisition,
but the ROW is obtained in the name of the State of Texas, the procedure for donated parcels will
be the same as in the preceding paragraph.

If the LPA suspectsthat donated property is environmentally contaminated, it should obtain right of
entry from the property owner to investigate contamination prior to accepting the donation. Use
the Environmental Checklist for LPAs form.
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Section 7 — Matching Fund Creditsfor LPAs

Matching Fund Creditsto L PA (Sate Funded Project; No Federal-Aid)

Donations

*

For local participation projectsin which TxDOT is acquiring the ROW, the value of ROW
donated by the LPA may be used as a credit toward the LPA’s matching share of cost of ROW
to be acquired for the project. Donation credit will not be applied if the LPA isthe acquiring

agency.

This credit must be supported by an appraisal and should include the fair market value of the
land and improvements being conveyed to TxDOT, but should exclude any damage to the
remainder. The fair market value should be established as of the effective date of the LPA's
contractual agreement and should not include increases or decreases in value caused by the
project. The cost of appraisal will be the responsibility of TXDOT. TXDOT will review the sub-
mitted documentation and make afinal determination of value; provided however, TxXDOT
may perform any additional investigation deemed necessary, including supplemental appraisal
work by TXDOT employees or employment of fee appraisers.

Credit will be given only for property transferred at no cost to TXDOT after the effective date
of the LPA’s contractual agreement and TxDOT’sissuance of aletter of funding authority, and
only for property which is necessary to complete the project. There will be no credit for prop-
erty whichisaready dedicated and/or in use as a public road. Donation credit will bein lieu of
monetary contributions required to be paid to TXDOT for the LPA’s funding share of ROW to
be acquired for the project. Thetotal credit cannot exceed the L PA’s matching share of theright
of way obligation under their contractual agreement, and credits cannot be reimbursed in cash
to the LPA, applied to project phases other than right of way, nor used for other projects. In the
event the LPA’'s monetary contributionsto TxDOT for acquisition of ROW, when added to its
donation credits, exceed the L PA's matching share of the right of way obligation, there will be
no refund to the LPA of any portion of its contributed money.

Matching Fund Creditsto L PA (Federal-aid Project)

Donations

*

If Federal funds are used in any part of a project (preliminary engineering, ROW, or construc-
tion), the value of donated ROW may be used as a credit toward the L PA’s matching share on
the Federal project, provided that the additional Federal funds are available for the project.

This credit must be supported by an appraisal and should include the value of the land and
improvements in the acquisition, but should exclude any damages to the remainder. If Federal
funds are used in ROW, costs to obtain the donation (e.g., appraisal and negotiations costs)
would be eligible for Federal reimbursement. If the owner waives the right to an appraisal, the
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appraisal to support the credit is not considered as part of the negotiations with the owner and
owner accompaniment would not be required.

Method of Credit

¢ If an LPA wantsto obtain any ROW credits on aFederal project, the District should contact the
ROW Division to discuss the particular circumstances and procedures needed to obtain the
credit.
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Section 8 — Advertising Sign Interests

Overview

The general procedures outlined in TXDOT's Right of Way Manual, Volume 2, Advertising Sign
Interests through Moving Certain Off-Premise Signs, will be followed on 90-10 projects.

Procedure

When the pre-appraisal contact and inspection shows the presence of an advertising sign within the
parcel, follow the following procedures befor e conducting the appraisal of the property:

1. Wherelandowner also ownsthe advertising sign:

e Determine whether the landowner also ownsthe sign structure. If the property owner does
own the sign structure, then proceed with conducting the appraisal, and advise the
appraiser of such ownership. The appraiser should be instructed to consider the sign struc-
tureitself to be personal property and not include the value of the structure in the appraisal
of thereal property. The landowner should be provided relocation information relating to
the sign structure (in the manner set out below, including the possibility of relocating the
sign to the remainder where a partial acquisition isinvolved), and other relocation infor-
mation should aso be provided should the landowner also be considered displaced by the
acquisition.

2. Wherelandowner does not own the advertising sign, complete all requirementslisted
below, before proceeding with the appraisal:

e If the property owner does not own the advertising sign, do not acquire the sign structure
as part of the land being acquired, but consider the sign structure itself to be personal prop-
erty. Where an advertising sign islocated upon the parcel and the sign is not owned by the
property owner, attempt to obtain the following information from both the property owner
and the sign owner relating to such sign:

e By what authority or authorization is the sign allowed upon the property, and if by a
written agreement, obtain a copy of such agreement (lease agreement usually). If
unable to obtain a copy of awritten agreement, obtain as much information as possi-
ble regarding any agreement authorizing the sign (such as whether thereisin fact a
written agreement, even though a copy may not be obtained from the landowner or
the sign owner, how long the sign has been on the property, and when does the current
agreement expire).

e Check the sign structure for the presence of a permit number and verify with the Dis-
trict Sign personnel to determine if the sign at thislocation has a current valid sign
permit. If the signislocated within amunicipality that is certified by TXDOT to issue
its own sign permits, such verification should be made with the municipality.
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e Iftheparcel isonly apartial acquisition, so thereisaremainder, isthe property owner
willing to allow the sign owner to move and relocate the sign onto the remainder?

If the LPA has been able to verify that there isavalid ground lease associated with the sign struc-
ture currently in effect with aremaining term of more than a month to month time period, the
appraisal of the parcel may proceed, with the appraiser being instructed to consider the sign struc-
ture itself to be personal property and not include the value of the structure in the appraisal of the
real property. All information obtained relating to the terms of the ground lease that is associated
with the sign should be provided to the appraiser, and the appraiser should consider the ground
lease as part of the real property appraisal in the manner set out under “ Advertising Sign Sites’ in
TxDOT's Appraisal and Review Manual.

Relocation Procedures For Signs With Valid Permits

Where it has been verified above that the sign upon a specific parcel has avalid permit for the loca
tion upon such parcel, the additional procedures set out below regarding the relocation of such a
legal sign should be followed. In the event it has definitely been determined that the sign does not
have avalid permit, and is therefore considered an “illegal” sign, no relocation benefits or proce-
dures should be offered to the sign owner. However, in such event, the ground | ease associated with
such sign structure (if separately determined to be avalid ground lease and for more than a month
to month time period) will still need to be included in the appraisal of the parcdl itself and such
ground lease either released (quitclaimed) by the sign owner prior to or at the closing of the parcel,
or acquired through the eminent domain process in the same manner as other real property |eases.

NOTE: Itisthe genera policy and procedure of the ROW Division to not close with the fee owner
of the parcel without first having obtained arelease of other real property |leases that have
more than a month to month term remaining (including ground leases associated with
advertising sign structures).

If the parcel with the sign located upon it islocated within a municipality or the extraterritorial
jurisdiction (ETJ) of amunicipality, the LPA ROW Agent should determine whether there are any
local zoning regulations that would restrict or prohibit the relocation of an existing sign onto the
remainder of the same property or elsewhere upon another property within the municipality).

If there appear to be no local restrictions on relocating the sign either onto the remainder or to
another location within the general vicinity, the LPA ROW Agent should make contact with the
sign owner and determine if sign owner will relocate the sign (either onto the remainder if the land-
owner will permit, or to another site of the sign owner’s selection in the vicinity). The LPA ROW
Agent should advise the sign owner that the sign owner may be eligible to receive payment of relo-
cation benefits associated with such sign relocation. If there are local (municipal) zoning
restrictions that prohibit the relocation of the sign structure within the municipality, the LPA ROW
Agent should still make contact with the sign owner and determine if the sign owner will relocate
the sign to another location within the general marketing area served by the sign owner, outside of
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the municipality, or to the Sign Owner’s warehouse or other storage facility (again advising that the
sign owner may be eligible to receive payment of relocation benefits associated with such sign relo-
cation). In either event, at the time of the initial contact with the sign owner, the LPA ROW Agent
should provide relocation benefit information and additionally inform the sign owner that the
Department’s Sign Regulations provide for less restrictive sign spacing requirements where asign
is being relocated due to such sign being displaced because of a highway right of way acquisition.
As part of the relocation information provided to the sign owner, Form ROW-OA-Waiver should be
provided to and executed by the sign owner; also see relocation guidelines in Moving Certain Off-
Premise Signs below.

If feasible, arrange for the completion of sign relocations prior to continuing with the acquisition of
the parcdl itself. Such completion must include the sign owner to executing a quitclaim deed using
Form ROW-N-30 to any interest in the parcel as part of the completion of the relocation process. If
such relocation has been completed, then the LPA Right of Way agent may proceed with commenc-
ing with acquisition of the parcel without including the advertising sign structure, or any ground
lease relating to the sign (from the perspective of the sign owner), and the additional steps below do
not need to be followed. Note, however, that the ground lease (and any other real property lease-
hold interests) may still be considered as part of the appraisal of the value of the fee owner’s
interest.

If it appears that the sign owner is unwilling to rel ocate the sign under the above procedures and
circumstances, the LPA Right of Way agent should proceed as follows:

¢ ThelLPA Right of Way agent should check with the local taxing entities (or a central appraisal
officeif one exists) to determine whether the owner of the sign (usually a sign company) has
rendered the particular sign at this location for ad valorem taxes.

¢ After gathering all of the above information regarding the sign ownership, agreements, zoning,
permit status, and tax status, the LPA Right of Way agent should then provide al of thisinfor-
mation to the LPA ROW Administrator, for utilization in working with the land owner should a
negotiated closing with such landowner be attempted. In general, the handling of ground
leases associated with advertising signs, shall be accomplished in the same manner as other
real property leasehold interests, and in order to close by negotiated deed, the landowner would
need to work out agreements with any of the outstanding leasehold interests for which there
may be a compensable interest (usually alease for more than a month to month basis).

¢ If releasesof al of such compensable leasehold interests can not be obtained, then in order to
obtain clear title, eminent domain proceedings will need to be utilized to acquire all property
interests, and the landowner, and all parties holding compensable leasehold interests (including
ground leases associated with advertising signs) must be joined as parties in the eminent
domain proceedings. Copies of all of such leases, if they have been obtained, should be
included in the eminent domain submission package. If the LPA Right of Way Agent has deter-
mined that the sign owner has rendered the sign structure as real property for ad valorem tax
purposes, notice and documentation of thisfact (copies of the tax rendition), along with a copy
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of the sign lease should be included in the eminent domain submission package, and special
note of this fact made on the LPA’s cover memo.

Remove signs erected without property owner permission, non-permitted, or abandoned signs after
parcel acquisition.

L easehold Advertising Signs

The costs of acquiring leasehold advertising sign interests are eligible for State participation only
when a compensabl e realty interest has been determined and arelease or quitclaim of property
interests has been obtained. The determination of compensability need not be submitted to the
ROW Division. However, the release or quitclaim must be submitted, along with the deed from the
fee owner, before reimbursement can be made. It is recommended that the LPA follow the proce-
dures outlined in Advertising Sign Interests and Moving Certain Off-Premise Signs. The District
should closely coordinate the LPA’s effortsin this regard.

In the event any existing, future, or proposed L PA ordinance, commissioners court order,
rule, policy, or other directive, including, but not limited to, those concer ning outdoor adver-
tising, aremorerestrictive than Sate law, policy, or directive, and thereby result in any
increased costs, then the L PA will pay one hundred percent (100%) of all such increased
costs, even if the applicable county qualifies as an economically disadvantaged county.
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Section 9 — Fencing Policies

Procedure
The LPA will handle ROW fencing in the manner established in the approved value.

When ROW or other fencing will be part of the cash consideration paid to the property owner, or
will be handled as a property adjustment required by the ROW taking, the appraised value of this
fencing isincluded in the approved value. Refer to TXDOT's Right of Way Manual, Chapter 9, Sec-
tion 3, for procedures on jointly-owned fences.

The LPA may elect to perform ROW fencing on an actual cost or lump sum basis as a part of the
total ROW consideration. In this case, neither value for existing fences whose utility is restored by
the new ROW fence, nor damages for an unfenced condition are to be included in the approved
property owner payment value.

When ROW fencing will be performed on alump sum or actual cost basis, the type of fence con-
structed will be limited to that constructed by the LPA, or to the type of fence being replaced. If
fencing is accomplished as a property adjustment, the fence type constructed is a matter between
the LPA and the property owner. However, TXDOT’s upper participation limit will be TXDOT’s
approved value, less any retention.
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Section 10 — Passes

Pass Policies

The Texas Transportation Commission’s policy for passes on the highway system is contained in
Minute Order No. 62491. Handle pass installations in the ROW transaction with construction and
cost responsibilities as outlined in the minute order. Refer to Cost Charges for Passesin TxDOT’s
Right of Way Manual, Volume 2, Chapter 9, Section 2.
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Section 11 — Acquisitions of Sate Lands

Procedure

If an LPA isthe acquiring agent on a project, they are responsible for the acquisition of al needed
ROW, including that across State owned property. An LPA may initiate and handle all negotiations
for the acquisition of TXDOT needed ROW across State-owned land without TXDOT assistance.
The LPA must do so under specific statutory authority granted to the LPA.

If an LPA desires TxDOT assistance in the acquisition of ROW across State-owned lands, TXDOT
can invoke the authority of Transportation Code, 8203.053(B), and the District will negotiate
directly with the State agency involved. If the District handles negotiations, it will offer the full,
approved value to the State agency involved.

Under this procedure, TXDOT acts for the LPA. Proposed conveyance instruments are transmitted
to the LPA by the District for review and approval. Any consideration recited in the deed and
jointly approved by the LPA and TxDOT is paid directly by the LPA and is eligible for applicable
reimbursement by TxDOT, as customary for other type properties.
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Section 12 — Acquisition of Federal Landsfor ROW

General

At the request of an LPA, the District will assist in the negotiation for needed ROW across Federal
land. If District assistance is requested, procedures and submission requirements contained in
TxDOT’s Right of Way Manual, Volume 2, Chapter 11, are applicable.

The LPA should negotiate directly with Federa agencies, unless the Federal agency requests nego-
tiations be handled through application with FHWA.

Property Adjustment Work on Federal L ands

All property adjustments on Federal lands will be dictated either by the agreement or by any sup-
plement thereto.
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Section 13 — Acquisition of County or City Property for ROW

General

Legal authority for LPAsto convey land to TxDOT for highway purposesis contained in Transpor-
tation Code, §203.055. Under these provisions, the LPA governing body is authorized to make
ROW conveyances to the State of any property needed for, or in connection with, the construction
or operation of the State highway system.

Lands acquired by LPAs for highway, street, road, or alley purposes before TxDOT project ROW
funding authorization has been obtained, or lands in use for these purposes and needed by TxDOT
for construction or operation of the State highway system, should be made available to the State at
Nno cost.

For properties owned by the LPA that were acquired for purposes other than street, highway, or
alley construction, such as building sites, excess land acquired along with previous ROW, etc.,
TxDOT obtains appraisals to determine value. TXDOT will reimburse the LPA for the contractual
percentage of the approved value. The instrument conveying title to the State lists the consider-
ation, in accordance with the agreement.

For parcelsto be purchased from an LPA, anote isrequired on the ROW map stating that the parcel
was hot acquired by the LPA for public road purposes.

Acquisition of Mitigation Lands (Federally-funded pr ojects)

The FHWA may require the purchase, outside of the ROW, of replacement land for certain types of
property acquired for the ROW. The extent of replacement land purchased depends on the specific
mitigation commitments made in the project’s environmental document. 23CFR Part 771 8135,
may require replacement land for aROW acquisition from a significant publicly owned park, recre-
ation area, wildlife or waterfowl refuge, or any significant historic site. 23CFR Part 777 811 may
require replacement land for privately owned wetlands acquired for ROW. In some circumstances,
when authorized by an appropriate Federal agency, afee may be paid in lieu of having to acquire
specific mitigation property. Prior to beginning any acquisition activities associated with mitigation
requirements, close coordination with the TxDOT District office’s Environmental Section (and the
Environmenta Affairs Division of TXDOT, if necessary) should first take place. In addition to the
above Federa Regulations, refer to Transportation Code, 8203.004 , 8203.051, §203.052, and
§201.601.
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Section 14 — Instruments of Conveyance (State Participation)

General Requirementsfor Proper Conveyance

Deeds, easements, and other instruments of conveyance will be prepared on ROW Division stan-
dard forms in accordance with the provisions of Standard Conveyance Forms, (see Table 3-1
below). All instruments must show the name of grantors or other parties the same as on the title
report, and the cash consideration recited in the deed must be the amount of money actually paid
the owner. Signatures and acknowledgments should be in exact agreement with the names of grant-
ors or other parties appearing in the caption or the body of the instrument.

Sandard Conveyance Forms

NOTE: A major changein the standard conveyance formswasinstituted in 2003 and as of the
update to this Manual in April 2004, there is primarily one basic Deed form, designed to
be used in all acquisition circumstances, both whole and partial acquisitions, aswell as
both controlled and non-controlled access highway facilities. Due to access rights being an
important and valuable property interest, and due to legislation adopted in 2003, it is nec-
essary that every deed contain areference to the extent accessis allowed or denied (even
for non-controlled access highway facilities). Current law (Transportation Code § 203.003
() provides that access may be controlled at specific locations on any designated State
Highway (even though the specific segment of the highway facility may not itself be des-
ignated as a controlled access facility). As many existing non-controlled access highways
on the State Highway System are improved, entrance and exit ramps may be designed into
such older highways, and therefore some access control may be required in the vicinity of
such ramps.

Surveys and property descriptions (including plat maps) being prepared for all State Highway proj-
ects are now supposed to contain within the legal descriptions and at the end of the legal description
areference to whether accessis denied or permitted, and where accessis denied, acontrol of access
line (coincident with the right of way boundary line) should be shown on the parcel plat. The new
deed form (ROW-N-14), references that access is governed by the provisions set out in Exhibit “A”
(the parcel’s property description that is attached to the deed). Therefore, no separate reference or
provisions about access is contained within the body of the deed. Therefore, the property descrip-
tion exhibit is very important, and needs to be reviewed carefully to determine if the access
provisions, and a statement about access, has been included by the surveyor.

NOTE: For those situations where older property descriptions are being utilized which do
not contain access provisions, or the surveyor hasfailed to include access provisions
(including situations relating to a non-controlled access highway where thereisno
denial of access associated with a specific parcel), it may be necessary to prepare a
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generic access clause indicating that accessis permitted, which may either be placed
below the surveyor’s seal at the bottom of the property description if thereisroom
(aspart of Exhibit “A”), or if thereisno room and to avoid making any type of alter-
ation to a surveyor’'s property description’sfinal page, the following generic access
clause may be placed on a separ ate page (marked Exhibit “B”) to be placed behind
the Exhibit “ A” property description and parcel plat:

“ACCESS CLAUSE

Access will be permitted to the highway facility from the remainder of the property lying
XXXXX [insert direction, i.e. “north”] of XXXXX [insert highway designation, i.e. U.S.
Highway 277].”

In this case, be sure and change the “Exhibit * A’” that appears just prior to the“SAVE AND
EXCEPT” on page 2 of the deed form, to “Exhibit ‘B’.

Where accessisin fact being either fully or partially denied, and if the property description being
utilized does not contain any access provisions and/or an access clause immediately following the
property description, the Right of Way Division should be contacted for assistance, if necessary, in
drafting an appropriate clause that describes where the access is permitted and where it is denied.
Depending upon how thisis described, this may require a surveyor to prepare such a clause, or pos-
sibly that the property description be amended by the original surveyor who prepared the survey.

On theinterstate highway system and other controlled access highways officially designated by the
Texas Transportation Commission to be devel oped under the provisions of Transportation Code,
Chapter 203, the sample conveyance documents found in the following table are to be used in

acquiring ROW.
Table 3-2. Sandard Conveyance Forms
Form Number Title

ROW-N-13 Release and Relinguishment of Access Rights, Controlled Access Highway Facility (No land
taking, access to and from abutting property waived, released and relinguished)

ROW-N-14 Deed

ROW-N-15 Right of Way Easement (for right of way)

ROW-N-16 Right of Way Lien Release (All lien release situations)

ROW-N-17 Release of Easement (Use to acquire utility or any other existing easement interest)

ROW-N-21 Release of Mineral Surface Rights (All existing surface rights rel eased)

ROW-N-30 Quitclaim Deed (For release of advertising sign interest(s) and other interests where quitclaim
is needed to clear title)

ROW-N-31 Drainage Easement for Highway Purposes

ROW-N-83 Temporary Easement (For detour and other construction easement purposes)

Real Estate Acquisition Guide for Local Public Agencies3-29 TxDOT 08/2011


http://www.txdot.gov/txdoteforms/SaveForm?formName=/N13.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://tlo2.tlc.state.tx.us/statutes/tn.toc.htm
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N14.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N15.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N30.pdf&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N16.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N17.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N21.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N31.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N83.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml

Chapter 3—ROW Acquisition Section 14 — Instruments of Conveyance (Sate
Participation)

Table 3-2. Sandard Conveyance Forms

Form Number Title

ROW-N-85 Subordination of Mineral Lease (Non-Controlled Access Highway Facility)

ROW-N-271 Easement for Purpose of Producing and Hauling Materials (Borrow and base materia pits)

NOTES

These standard forms have been prepared for conveyance of various property interests to the State.
Use al pages of standard forms. Pages from another form should not be combined with the form
being used. Each form is separate and stands on its own. Appropriate special clauses, referred toin
the next subsection, may be added to the forms as necessary.

IMPORTANT: Sandard State formsare not to be altered for any reason without the written
consent of the ROW Division of TXDOT. All ROW deeds and forms containing modifications
or clauses not contained in this Guide or the Right of Way M anual must be approved by the
ROW Division in advance.

Specia clauses for insertion in the certain ROW instruments to cover special conditions pertinent
to a particular ROW transaction are outlined in the following Section 15, Special Clauses for Con-
veyance Instruments in this Guide. It isthe State’sresponsibility to furnish LPAs with accurate
property descriptions and proper forms for deed, easements, and other instruments necessary for
acquisition of each parcel. It isthe L PA’sresponsibility to deliver acceptable instruments, which
convey valid title to the State.

In closing the transaction, the conveyance instrument should recite the actual cash consideration
paid to the property owner, or in separate documentation of considerations paid to the owner. Any
breakdown of the total consideration paid, which separates compensation for property acquired
from compensation for damages to the owner’s remaining property, should not be documented in
the deed. However, this breakdown may be documented in a separate agreement or contract of sale,
as outlined in Information for Income Tax Purposes for Property Owners.

TxDOT must approve, in advance, any revision, deletion, or addition to State-approved forms nec-
essary for special conditions. Modified instruments, even though acceptable in personal
transactions, may not meet State title requirements. If all instrument revisions originate with or
receive prior approval from TxDOT, it will have determined the acceptability of each instrument
before its execution and recording, thereby avoiding difficulties at the reimbursement stage. If there
isany question concerning the acceptability of a proposed instrument, the instrument must be sub-
mitted through the District.
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Special Warranty Deeds

A full warranty deed is preferable. However, additional text may be added to Form ROW-N-14,
Deed, when the fee owner refuses to sign afull warranty deed, provided that the title company will
guarantee title without an exception due to use of this added language. The additional bolded text
below shall be added at the end of the following paragraph, found on the last page of Form ROW-
N-14:

"TO HAVE AND TO HOLD the premises herein described and herein conveyed together
with al and singular the rights and appurtenances thereto in any wise belonging unto the
State of Texas and its assigns forever; and Grantors do hereby bind ourselves, our heirs,
executors, administrators, successors and assigns to Warrant and Forever Defend all and
singular the said premises herein conveyed unto the State of Texas and its assigns against
every person whomsoever lawfully claiming or to claim the same or any part thereof, by,
through, or under Grantors, but not otherwise."

Possession and Use Agreement, Form ROW-N-7

ROW-N-7, Possession and Use Agreement for Transportation Purposes (PUA), can reduce delays
in the negotiation process, thus allowing TXxDOT to provide transportation improvementsin a
timely manner. This procedure allows partial payment for the parcel once the PUA is signed.

Memorandum of Agreement (MOA)

Use of an MOA is optional when the transfer of property is simple, and specific notations, arrange-
ments, and agreements are unnecessary to ensure property conveyance. When the transfer is not
simple, or special agreements are necessary, an MOA may be used for added special provisions.

A written agreement with the property owner, executed at the conclusion of property acquisition
negotiation, is preferred for documentation of all transaction terms. Execution of awritten agree-
ment documents the process of payment and transaction closing, and protects TxDOT or the LPA
against false claims of non-performance.
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Section 15 — Special Clauses for Conveyance I nstruments

Policy (with State Participation)

As amatter of general policy, special clauses that do not have TxDOT prior approval are not to be
included in deeds or other conveyance instruments. It is desired that the LPA secure acceptabletitle
to theinterest covered by the conveyance instrument, and special clauses often cloud title and cause
doubt in the future chain of title. If specia conditions occur, these are to be covered in the Memo-
randum of Agreement (MOA) or Possession and Use Agreement (PUA). If aproperty owner insists
on the inclusion of deed clauses not covered by approved procedure, these are to be submitted to
TxDOT for consideration as a policy exception before instrument execution.

Special care must be exercised to ensure that the LPA and the property owner are protected with
appropriate deed clauses when needed. Every improvement that is part of the realty must be con-
veyed in the deed, unless excepted by specific reference. When the owner retains improvements
lying within the ROW taking, the retention clause printed in the conveyance instrument must list
each retained improvement and its removal date. Thisincludes advertising signs that are to be
retained in the deed when owned by the fee owner, or in the quitclaim deed when owned by the
lessee.

Approved Special Clausesfor Usein Conveyance | nstruments

In a ROW transaction, conditions may be encountered that are normal under certain circumstances
but not applicablein all cases. Standard clauses established to cover these circumstances are
included in either the conveyance instrument or the agreement. The following special clause situa-
tions may be found in TXDOT’s Right of Way Manual, Volume 2, Chapter 14:

Specia Clause for Reserving Minerals

Retention of Improvements

Control of Access

Appointment of Single Payee or Attorney-in-Fact
Bisected Improvements.

Stock Pass and Other Pass

Special Minera Clause

Retention of Private Rights

® & 6 6 O 0 o o
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Section 16 — Title Requirements, Conflicts, and Exceptions

General Title Requirements

When an LPA isthe acquiring agency for TXDOT on a project and cost participation is requested
from TxDOT, title insurance in the amount of the consideration paid for the parcel will be obtained.

When an LPA isthe acquiring agency and there is no cost participation by the State, title insurance
may be obtained at the sole expense of the LPA, or astatement from the LPA that adequate title has
been acquired must be submitted to TXDOT. In thisinstance, the LPA isresponsiblefor any cost
or expense because of any failure of title.

In instances where an LPA pays a consideration for a parcel but decides to relinquish the right to
reimbursement because an acceptabl e title policy or Attorney’s Certificate cannot be obtained,
require awritten statement from the LPA protecting TxDOT against future liability relative to title
guestionsisrequired.

Conflict of Title and Encroaching I mprovements

The following procedures for acquiring parcelsinvolving conflicts of title and encroaching
improvements will be used, except when the alternative of obtaining quitclaim deedsin lieu of
simultaneous closings is applicable. Reimbursement to LPAs for these parcels may be made when
quitclaims are not obtained, provided acceptable title to these parcelsis furnished the State.

¢ Temporary Right of Occupancy. In the acquisition of ROW, the owner or tenant in possession
isallowed atemporary period of occupancy if necessary for relocation purposes. For more
detailed information, refer to TxDOT’s Right of Way Manual, Volume 2, Chapter 14.

The TxDOT form, ROW-RM-37, Contractual Agreement — Local Government, clearly states the
LPA'sresponsibility in this regard:

“Upon payment to the property owner of the agreed purchase price, the L ocal Gov-
ernment isauthorized and directed to secure for the State possession of each par cel
in accordance with all applicable Federal and Sate laws governing relocation assis-
tance, noticesto vacate and forcible detainer.”

Policy Regarding Kind of Titleto be Acquired

Two types of title to parcels are generally acquired by TxDOT: fee simple and easement. For all
parcels included within the limits of the ROW, fee smpletitle, less oil, gas and sulfur, with no
right of exploration on the acquired property, will be acquired. In rare circumstances, a ROW
easement may be used in acquiring the ROW. If this type of easement isto be used, make awritten
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request to TXDOT outlining the reasons for acquiring an easement instead of fee simpletitle. A per-
manent easement or right to use the surface areawill be acquired for parcels which are needed for
drainage, lateral support, slopes, or similar purposes. A temporary easement for a specified period
of time will be acquired for parcels that are needed for construction purposes.

Current and Delinquent Taxes

In normal real estate transactions, it is customary for current taxes to be prorated between the buyer
and seller, but adifferent situation occursin asaleto TXDOT because TXxDOT is not obliged to pay
State or local tax. In cases of condemnation proceedings, the date of possession on condemned par-
celsisthe date the award amount warrant is deposited in the registry of the court. If no deposit is
made before the date the judgment is rendered, the date of the judgment will constitute the date of
taking.

In acquiring ROW by negotiation, the LPA must cooperate with all taxing agencies for payment of
current taxes on whole takings, on aprorated basis. Prorated taxes will be determined by the taxing
agencies. Prorated taxes may be disbursed from the proceeds due the property owner or may be
paid prior to closing by the property owner. In partial takings when payment of current taxes is not
handled during the closing of the transaction, future settlement of tax liability will be a matter
between the taxing agency and the property owner involved.

When whole takings are condemned, the taxing agencies will not be joined, and they will be noti-
fied of the proceedings.
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Section 17 — Title Insurance

General

When the LPA isrequired to providetitle insurance in the name of the State of Texas, the LPA must
deliver to TXDOT an acceptable title insurance policy.

When State cost participation is requested, the cost of title insurance will be addressed in the agree-
ment. TXDOT does not require title policies for off-system projects; however, if no State funds are
involved, it is recommended that the LPA obtain atitle policy.

The LPA must be aware that the arbitration clause on any title policy must be deleted prior to sign-
ing theftitle policy. Thisis standard TxDOT policy.
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Section 18 — Procedurefor Use of Attorney’s Certificate

Procedure

The use of Attorney’s Certificates when an LPA isthe acquiring agency and State cost participation
isinvolved is governed by State procedures. Refer to TXDOT’s Right of Way Manual, Volume 2,
Chapter 17, Sections 1 through 3.
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Section 19 — Recording of Legal Instruments (with or without Sate Participation)

General

When an LPA acquires ROW it will be responsible at its own expense for recording deeds, judg-
ments, or other instruments in the real property records of each county in which the property is
located.

Real Estate Acquisition Guide for Local Public Agencies3-37 TxDOT 08/2011



Chapter 3—ROW Acquisition Section 20 — Reimbursement Policies and
Procedures

Section 20 — Reimbur sement Policies and Procedures

Payment for Appraisers Eminent Domain Services

When an LPA isthe acquiring agency, the State does not participate in condemnation proceedings
except as specified by law and agreed to in the ROW acquisition contractual agreement. Use of
State-approved fee appraisers in condemnation proceedingsis provided for in this contractual
agreement. In executing the agreement, the L PA pays the appraiser under the terms of his appraisal
contract with the State. State participation in this cost is limited as described below:

¢ Beforethe Commissioners Hearing

The LPA pays for appraisal services performed at the request of the LPA in anticipation of condem-

nation proceedings. However, the State pays for these services when:

¢ anew parcel valueis established based upon the appraiser’s updated report, or;

¢ the State determines that the appraisal report should not be used in the condemnation
proceedings.

If the appraiser’s updated appraisal report for condemnation does not result in a new parcel value
and the report is approved for testimony, the LPA may release payment for the appraiser’'sfee. This
payment is eligible for State reimbursement as agreed upon in the ROW acquisition contractual
agreement.

& After the Commissioner’s Hearing
The State does not make payments directly to appraisers for services rendered after the Commis-

sioner’s Hearing. The LPA makes these payments with prorated State reimbursement, when
eligible.

¢ Payment and Pay Procedures for LPA Acquisition
The LPA may exercise its option to perform the required ROW acquisition activities and payments
with prorated cost reimbursement by the State. Under this program (usually US or SH projects),

initial payments must be made by the LPA, and State reimbursement is performed according to con-
tractual agreement between the State and L PA.

Sate Reimbursement for L PA-Acquired ROW
¢ LPA'sRequests for Reimbursement

TxDOT will promptly reimburse LPAs under the terms of the contractual agreement. However, all
reimbursements must be initiated by arequest from the LPA. To verify that al required datais sub-

Real Estate Acquisition Guide for Local Public Agencies3-38 TxDOT 08/2011



Chapter 3—ROW Acquisition Section 20 — Reimbursement Policies and
Procedures

mitted, and to expedite the State's processing of these requests, sample forms are available for the
LPA'susein billing the State.

The LPA does not need to compl ete its acquisitions or expenditures on an entire ROW project
before requesting reimbursement. Reimbursement requests may be submitted on one or more par-
cels, when all reimbursable expenditures (except ROW fencing and not less than 80 percent of the
State’s participation of the award on condemned parcels) are included in one billing. It is generally
more practical to group severa parcelsin each request.

Reimbursement submission requirements for various reimbursable items are described in the fol-
lowing sections. Reimbursement requests may be combined into one request when each individual
support requirement is fulfilled.

¢ Reimbursement Forms

All LPA requests for reimbursement by the State must be billed on TxDOT Form 132. The LPA
uses ROW-N-20-AB, Tabulation of Cost, to show agreement with amount to be reimbursed.

All parcel reimbursements (with the exception of those for LPA ROW fencing) done on an actual
cost or lump sum basis must be supported by three copies of the Form ROW-N-20AB, Tabulation of
Cost, sent to the District. The form must include ethnic coding to identify the property owner as
minority or non-minority.

For condemned parcels, support Forms 132 and ROW-N-20AB with:

¢ one copy of ROW-N-20C, District Check Sheet to Support Reimbursement on Condemned
Parcels;

+ three copies of the breakdown of costsincurred in acquisition by condemnation;
¢ 80% of the State’s participation of the billing based on Commissioners’ Award or hilling based
on the final judgment;

A Reimbursement Checklist for L PASs, available for reproduction, may be used to ensure the inclu-
sion of al itemsin the reimbursement package.

Support Form 132 for ROW fencing by the LPA by submitting three copies of County’s or City’s
Support for Form 132 on Lump Sum Fencing, or County’s or City’s Support for Form 132 on
Actual Cost Fencing, to the District.

Submission for Reimbur sement of ROW Fencing
¢ Lump Sum
The LPA’s reimbursement request on the firm commitment for ROW fencing (under the supple-

mental agreement to the project’s contractual agreement) must be made on Form 132 and supported
by County’s or City’s Support for Form 132 on Lump Sum Fencing. Fencing must be completed on
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the entire project and only one billing per project will be processed, unless more than one agree-
ment is authorized.

¢ Actua Cost

If the LPA prefers not to use the firm commitment agreement method for ROW fencing and values
for existing fences (or damages for an unfenced condition have not been included in the approved
value), the LPA may be reimbursed on the basis of its actual costsinstead of entering into the firm
commitment agreement. The billing must be made on Form 132 and supported by a breakdown of

the cost of labor, materials, and equipment. If fencing is done by contract, also attach a copy of the
successful bid received on a competitive bid basis. Also, support Form 132 by showing:

o distribution of the total cost, by parcel,

¢ thedescription of the type of fence constructed,

¢ thetotal linear feet of fencing constructed, and

¢ theaverage cost per linear foot.

Fencing reimbursement on the actual cost basis can be made when ROW fencing on a parcel is

complete and paid for. The number of fencing submissions should be kept to a minimum by com-
bining as many parcels as possible in each billing.

Incidental Expenseson Transfer of Real Property (State Participation)
¢ Genera Requirements
On projects using State or Federal funds, reimbursement of certain incidental expenses, as outlined
in the contractual agreement, is the sole responsibility of the LPA.
¢ Recording and Transfer Fees
Recording fees, transfer fees and similar expenses incidental to conveying property to the State are
eligible for reimbursement. The following are examples:

+ |f the property owner hasto pay alending agency for execution of release, resurvey, or prepa
ration of a deed, then these costs are eligible incidental expenses.

+ If appointment of aguardian is needed in the process of transferring property to the State, then
reasonable costs for related legal services are eligible incidental expenses. It should be noted
that the property owner’s attorney’s fee would not be éigible.

M ortgage Prepayment Penalty

Eligible expenses include penalty costs for prepayment of preexisting mortgage (entered into in
good faith encumbering such real property) if the mortgage was on record at the time of closing.
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Section 1 — L egidative Provisions/L aws and Regulations

Federal Law and Regulations

Federal regulation governing relocation is contained in 49CFR Part 24 §8201-505.

SateLaw

Texas relocation assistance rules may be found in 43TAC, Chapter 21, Subchapter G and in Prop-
erty Code, §21.046.

Relocation Payments Non-Income Status

Payments received under this section will not be considered income for purpose of Internal Reve-
nue Code of 1986. Likewise, payments are not considered income for determining the eligibility, or
extent of eligibility, of any person for assistance under the Social Security Act or any other Federal
law, except Federal law providing low-income housing assistance. Refer to 42USC 84636.

Fair Housing

The Federal Fair Housing Act (42USC 3601, et seq; 24CFR Part 100) contains the following provi-
sion for most residential transactions:

“ After December 31, 1968, it shall be unlawful to deny any person accessto or mem-
ber ship or participation in any multiple-listing service, real estate brokers
organization or other service, organization, or facility relating to the business of sell-
ing or renting dwellings, or to discriminate against him or her in thetermsor
conditions of such access, membership, or participation, on account of race, color,
religion, sex, familial status, or national origin.”

Relocation Assistance and L ocal Public Agencies

Sate Participation. If the State participates in a project, the LPA must comply with TxDOT’s
instructions on relocation assistance.

If ROW isacquired by an LPA before project authorization by the Commission and release by
TxDOT, then relocation assistance and payments are the LPA’s sole responsibility.

If ROW isacquired by an LPA after project authorization and release by the Right of Way Division,
then relocation assistance and payment is TXDOT's responsibility unless otherwise stated in the
agreement.
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No Sate Participation. If thereis no State participation, the LPA must conform to the minimum
Federal requirements of the Uniform Act.
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Section 2 — Relocation Assistance Procedures

Relocation Assistance on L PA-Negotiated Property on FM and 90-10 Highway Projects

As soon as possible after the LPA has made their first contact to negotiate, they should notify the
TxDOT District Right of Way personnel by immediately furnishing the District Office with a copy
of the Offer Letter. (Note: On parcelsthat involve displacees, the District Right of Way Section
must be notified approximately three (3) weeks prior to the L PA contacting the owner).

The LPA should also immediately advise TXDOT of the name and address of any tenant occupying
the property.

After negotiations have begun on FM Highways, the LPA should provide TxDOT with alist of the
advertising signsthat are to be treated as personal property of the sign owners on the property to be
acquired.

The LPA should again notify TxDOT on each parcel when the deed is signed or, in the case of emi-
nent domain proceedings, when the award is deposited in the registry of the court.

The LPA should also notify TXDOT on each parcel the date that the transaction was closed or the
date that the final judgment was filed in eminent domain proceedings.

In those cases where displacees are involved, it will still be TXxDOT’ s responsibility to provide the
displacee with written notice allowing them at least 90 days to vacate the premises and at least 30
daysto vacate after acquisition. A copy of thisletter will be furnished to the L PA so they can cause
the parcel to be vacated on the prescribed date.
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Section 3 — Pre-Negotiation Contacts

Procedure

When contact is made befor e initiation of negotiation, the LPA must inform the displacee:

+ that relocation benefits are based on lawful occupancy of the premises,

¢ that relocation benefits are available only for individuals legally present in the United States,
¢ of the proposed date of initiation of ROW negotiation; and

¢ that al relocation expenses incurred before receipt of awritten offer to acquire ROW may not
be eligible for reimbursement unless the displacee receives a written notice of advance reloca-
tion eligibility before his move isinitiated.
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Section 4 — Real Property versus Personal Property

Procedure

When ROW is acquired by an LPA, determine which items are personalty and which are realty at
the pre-appraisal stage. Make this determination in agreement with TXDOT’s policies on negotia-
tions and with TxDOT’s Appraisal and Review Manual, Chapter 2, Section 2.04.

When identifying personal items eligible for moving expense payments, compare displaced per-
sonal property with items treated as realty in the appraisal report.
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Chapter 5— Eminent Domain Section 1 — LPA Responsible for Condemnation

Section 1 — L PA Responsible for Condemnation

General

An LPA will initiate condemnation proceedings whenever it is unable to obtain a conveyance by
negotiation. Condemnation proceedings are the LPAS' responsibility and will be conducted at L PA
expense, except as provided for in the agreement with the State. The LPA is responsible for ensur-
ing that al owners of compensable property interests are properly made parties to the
condemnation proceedings. Action to be taken in regard to taxing agenciesis outlined in Current
and Delinquent Taxes, Chapter 3, Section 16 of this Guide.

Property descriptions furnished by TxDOT, including applicable special clauses, must be used by
the LPA in all condemnation documents.
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Chapter 5— Eminent Domain Section 2 — Filing of Notice of Lis Pendens

Section 2 — Filing of Notice of Lis Pendens

Procedure

The LPA must file aNotice of Lis Pendens in the real property records of the county clerk of the
county where the land islocated and should be done at the same time the plaintiff's petition isfiled.
A duplicate original should also befiled in the court papers along with the eminent domain petition.
If aNotice of Lis Pendensis not recorded prior to filing of a certified copy of the final judgment,
the land may be sold to a purchaser who iswithout knowledge of the pending litigation. This could
require arefiling of the plaintiff’s petition against the new owner.
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Chapter 5— Eminent Domain Section 3 — Eminent Domain Forms for Cities

Section 3 — Eminent Domain Formsfor Cities

Overview

Sample formsfor citiesfor feetitle (less ail, gas, and sulfur) and easements may be found in
TxDOT's Right of Way Manual, Volume 4, Chapter 4, Section 2. These forms are suggested as
guidelines for use by cities in condemnation proceedings for on-system projects only.

The feettitle and easement forms for Judgment of Court in Absence of Objection are the only sam-
ple forms of judgment prepared since it is the only situation in which standardization is practical.

The sample plaintiff’s petition for an easement taking may require alterationsto fit varying circum-
stances. Refer to TXDOT's Right of Way Manual, Volume 4, Chapter 4, Section 2 for suggested
substitute clauses.
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Chapter 5— Eminent Domain Section 4 — Eminent Domain Forms for County

Section 4 — Eminent Domain Formsfor County

Overview

Sample forms for counties for fee title (less oil, gas, and sulfur) and easements may be found in
TxDOT's Right of Way Manual, Volume 4, Chapter 4, Section 3. These forms are suggested as
guidelines for use by counties in condemnation proceedings for on-system projects only.

The fee title and easement forms for Judgment of Court in Absence of Objection are the only pre-
pared sample forms of judgment; thisisthe only situation in which standardization is practical.

The Plaintiff’s petition for an easement taking may require alterations, similar to those set out in
Eminent Domain Forms for City (above) to fit varying circumstances. Refer to TxDOT’s Right of
Way Manual, Volume 4, Chapter 4, Section 3, for suggested substitute clauses.
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Chapter 5— Eminent Domain Section 5 — Commission Authorization of County
Condemnation Proceedings

Section 5— Commission Authorization of County Condemnation Proceedings

Overview

Authority for counties to acquire highway ROW by purchase or condemnation is contained in
Transportation Code, 8224.003. To prevent the undue burden of TXDOT obtaining a separate min-
ute order for each section of highway, with attached volumes of property descriptions, a policy and
procedure was established by the Commission as set forth in Minute Order No. 42204. When a
county requests formal verification of the State’s request for the acquisition of certain ROW, it will
be furnished a certified copy of Minute Order No. 42204, accompanied by a certification by the
District Engineer or designee in accordance with Minute Order No. 42204. Certified copies of this
minute order may be obtained from the District. This procedure meets the requirements of Trans-
portation Code, §224.003.
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Chapter 5— Eminent Domain Section 6 — Condemnation in City's Name

Section 6 — Condemnation in City’s Name

Procedure

Agreements with cities make special provisions for a city to initiate condemnation proceedingsin
itsown name. In these cases, the property so acquired will be conveyed from the city to the State by

an instrument acceptable to TxDOT. If no excesstaking isinvolved, the consideration shown in the
instrument of conveyance will read:

“ % reimbursement of grantor’s cost of $ as set forth in the final judg-
ment in Cause No. XXXXX .”

If the taking isin excess of TXDOT needs, see Chapter 3, Section 5 of this Guide for the procedure
to be followed.
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Chapter 5— Eminent Domain Section 7 — Procedure for Notification to TXDOT

Section 7 — Procedurefor Notification to TxDOT

Procedure (State Participation)

Responsibility restswith LPAs to give prompt notice to TxDOT about all action taken in respect to
condemnation proceedings. This includes written notification prior to filing of proceedings. The
LPA must not initiate condemnation proceedings until authorized by TxDOT. Notice of the follow-
ing eventsis required:

L 2

* & o o

Date of filing the petition. The District should be furnished with a file stamped “copy of the
petition.”

Date of hearing before the Special Commissioners, as soon asit is set, and prompt notification
of any postponements.

Date of the filing and the amount of the award, and whether the county or city plans to recom-
mend appeal within the statutory allowable period. This should be furnished immediately to
the District.

Date of filing of notice of appeal by either party.

Date of the jury or non-jury trial, assoon asit is set.

Date and the amount of the jury verdict and whether the county or city intends to appeal.
Notice of appeal of the jury verdict or non-jury judgment by the property owner, if applicable.
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Chapter 5— Eminent Domain Section 8 — LPA Appeal of Unfavorable Awards

Section 8 — L PA Appeal of Unfavorable Awards

Procedure (State Participation)

Whenever an award by the Special Commissionersis greater than the approved value, TXDOT and
the LPA should make every effort to agree on whether to appeal the award. Although the final deci-
sion for appeal rests with the LPA, TxDOT’s desires should be strongly considered by the LPA in
making itsfinal determination. In the event the LPA fails or refusesto file an appeal, the District

Engineer will decide whether to recommend intervention by TxDOT in the condemnation
proceedings.
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Chapter 5— Eminent Domain Section 9 — Sate Intervention in Condemnation
Proceedings

Section 9 — Sate Intervention in Condemnation Proceedings

Procedure (State Participation)

TxDOT hasthe right to become a party to condemnation proceedings at any time or stage and for
all purposes, including the right of appeal.
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Chapter 5— Eminent Domain Section 10 — Use of Sate Approved Appraisers and
Expert Witnesses in Condemnation

Section 10 — Use of Sate Approved Appraisersand Expert Witnessesin
Condemnation

Procedure (State Participation)

See TXDOT’s Appraisal and Review Manual, for detailed procedures and responsibilities regarding
LPA use of the State’s approved appraisers and expert witnesses in condemnation.
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Chapter 5— Eminent Domain Section 11 —Exhibits for Condemnation Proceedings

Section 11 — Exhibitsfor Condemnation Proceedings

Procedure (State Participation)

When an LPA desires to purchase aerial maps, special exhibits, related photographs and other simi-
lar materials for use in condemnation proceedings, TXDOT will reimburse the percent as shown in
the agreement of such costsif the District Engineer gives prior approval.
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Chapter 5— Eminent Domain Section 12 — Improvements Acquired in
Condemnation Proceedings

Section 12 — Improvements Acquired in Condemnation Proceedings

Procedure (State Participation)

When property is acquired in fee or easement in the State’'s name in condemnation proceedings,
titleto all fixed improvements located on the property should also be acquired. The sample eminent
domain forms found in TXDOT’s Right of Way Manual, Volume 4, Chapter 4 incorporate acquisi-
tion of improvements. Improvements acquired in the State’s name will be disposed of in the same
manner as improvements acquired by negotiation.
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Chapter 5— Eminent Domain Section 13 — Settlements of Condemnation Lawsuits

Section 13 — Settlements of Condemnation Lawsuits

Procedure (State Participation)

Transportation Code, 8224.005 and agreements with LPASs provide that when ROW is acquired by
negotiation, State participation will be based on the lesser of either the approved value, as deter-
mined by TxDOT, or the actual cost. For condemned ROW, State participation will be based on the
final judgment, with the condition that TXDOT is notified in writing before filing suit and that
prompt noticeis given of all action taken.

If aCommissioners Award is appealed, new or updated appraisals are obtained before proceeding
totrial. If these new appraisals show avalue greater than the original offer, TxDOT will notify the
LPA that the new value supersedes the original approved value. The LPA may then re-negotiate on
that basis and acquire title either by deed or by valid court judgment. TXDOT will not participate in
any portion of the settlement amount greater than the approved value.
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Chapter 5— Eminent Domain Section 14 — Payment of Litigation Expenses for
Condemned Parcels

Section 14 — Payment of Litigation Expensesfor Condemned Parcels

Procedure (State Participation)

If Federal funds are used in any part of atransportation project, the provisions of 42USC 84654
apply to LPA ROW Acquisition projects.
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Chapter 5— Eminent Domain Section 15 — LPA Reimbursement for Condemned
Parcels (Sate Participation)

Section 15— L PA Reimbursement for Condemned Parcels (State Participation)

Eligible Condemnation Costs and M ethods of Reimbur sement

LPA reimbursement for a condemned parcel is based on the final judgment amount and on eligible
ED costs. Eligibility for reimbursement of condemnation charges (adjudged against the LPA and/or
the State and paid by the LPA) is determined according to Attorney General’s Opinion Nos. M-134,
M-142, M-483, H-886, and DM-26. The cost of recording judgments in the deed recordsis not €li-
gible for State participation because of the division of responsibilities in the agreement, which
states that the LPA must record all conveyance instruments at their own expense. Otherwise, there
is no distinction between the condemnation charges for which a city can be reimbursed and those
for which the State can pay. The difference between charges that the State can pay and those that
can be paid by a county are discussed in Attorney General’s Opinion No. M-142. Counties should
refrain from entering judgments calling for county payment of court costs that are atransfer of
money from one county fund to another.

L PAs should make a single reimbursement request covering all eligible costs on a condemned par-
cel. However, in appealed cases the LPA also has the option of (1) asking for partial reimbursement
at the award stage, and (2) then billing the State for the remaining costs following the final judg-
ment, as discussed in Submissions for Partial Reimbursement Based on 80% of the Sate's
Participation Amount of the Commissioners’ Award following later in this Section. When objec-
tions to the Award of Commissioners are filed and the LPA has deposited the amount of the award
in the court, the LPA may request reimbursement based on 80% of the State’s participation of the
amount awarded by the Special Commissioners and 100% of al eligible costs incurred up to the
time of the reimbursement request. Following the final judgment and itsfull payment into the court,
the LPA must submit a second reimbursement request for (1) the difference between 80% of the
State’s participation of the Award and the final judgment, and (2) all other eligible costs not
included in the previous billing, as discussed in Submissions for Reimbursement Following Partial
Rei mbursement on the Commissioners' Award following later in this Section.

Submission for Single Reimbur sement Based on Final Judgment

When an LPA elects to make only one reimbursement request based on afinal judgment, perform
the following actions:

¢ Send one certified, recorded copy of the final judgment and the necessary assurance of title to
TxDOT with, or before, submission of the reimbursement request.

¢ Support the request with three copies of Form ROW-N-20AB, Tabulation of Cost & Request
for Reimbursement. Prepare Form ROW-N-20AB for condemned parcels according to the fol-
lowing instructions:

e In Column 1, show the parcel number.
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Chapter 5— Eminent Domain Section 15 — LPA Reimbursement for Condemned
Parcels (Sate Participation)

e In Column 2, show the amount awarded by final judgment, plus eligible ED costs as indi-
cated on the supporting breakdown.

e In Column 3, show the amount of the LPA’s requested reimbursement.

e In Column 5, show atotal of Columns 3 and 4, and show the total amount of reimburse-
ment requested.

e Enter the word “Condemnation” in Column 6, along with the item number of any
improvement included in the State’s approved value not acquired in the name of the State
by final judgment.

e Incondemnation, all consideration due a property owner is reduced to a monetary amount
Therefore, Column 7 does not apply for condemned parcels.

e Inthelower portion of the form, show the total acreage acquired by condemnation of all
parcelsincluded in the reimbursement.

< If thefinal jJudgment submitted does not repeat the appointment of the Commissioners, include
with the submission for reimbursement one copy of either (1) the Order Appointing Special
Commissioners, or (2) the Commissioners Award repeating their appointment.

¢ Also, include written evidence of the fees set by the judge. Thisisusually shown in the Award
of the Special Commissioners.

Submissionsfor Partial Reimbursement Based on 80% of the State’s Par ticipation Amount of the
Commissioners Award

Where objections have been filed to an award, an LPA may request reimbursement based on 80%
of the State’s participation of the Commissioners Award and 100% of all other eligible eminent
domain costs paid up to that date. Prepare the request like requests for reimbursement based on the
final judgment. Thistabulation must indicate that only 80% of the State’s participation of the award
is used to complete the gross cost shown in Column 2 of Form ROW-N-20AB.

LPA reimbursement requests like this must be accompanied by one certified copy of the Commis-
sioners’ Award supported by either:
¢ atitle policy commitment in the name of the State, or

¢ an Attorney’s Certificate executed by the District’s attorney.

If costs have been adjudged against the city or State, either:

¢ send one copy of the court clerk’s statement or bill of cost to support the court officer’'sfeesin
the billing; or

¢ itemize the charges on the Breakdown of Costs.
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Chapter 5— Eminent Domain Section 15 — LPA Reimbursement for Condemned
Parcels (Sate Participation)

Submission for Reimbur sement Following Partial Reimbur sement on the Commissioners’ Award

When final judgment is given on a parcel where reimbursement was made based upon 80% of the
State’s participation of the Commissioners Award, prepare the final reimbursement request like a
single reimbursement request based completely on the final judgment, except indicate that only the
difference between 80% of the State's participation of the Commissioners’ Award and final judg-
ment (along with other eligible eminent domain costs not submitted in the previous reimbursement)
isincluded in the tabulation. Form ROW-N-20AB, Tabulation of Cost & Request for Reimburse-
ment must contain a reference to the previous reimbursement.
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Contents:
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Chapter 6 — Removal of Improvements Section 1 — Responsibility for Improvements

Section 1 — Responsibility for Improvements

Procedure (State Participation)

When LPAs are responsible for acquiring ROW through negotiation or condemnation, they should
notify the District as soon as practicable after the closing of atransaction as to which improvements
were acquired in the name of the State, thus enabling the District to inspect, inventory, and remove
the improvements. State-owned improvements will be inspected and inventoried by District per-
sonnel as soon as possible after being vacated. Therefore, LPAs should assist the State in advising
when these improvements are vacated. Responsibility for actual State possession, including evic-
tion, restswith the LPA.
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Section 2 — Proceeds From Sale of | mprovements

Procedure (State Participation)

Upon the sale of improvements through the Texas Building and Procurement Commission (TBPC),
the General Services Division (GSD) will issue a Transmittal of Remittance showing the net pro-
ceeds from the sale, and the LPA will be credited with appropriate amounts and reimbursement
requests should be prepared accordingly.
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Contents:
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Chapter 7 —Leasing Section 1 — Leasing of ROW by LPAs

Section 1 — Leasing of ROW by LPASs

Overview

In unusual situations, LPAs may charge rent for occupancy of ROW. For example, on alarge ROW
project, an LPA might, on a hardship basis, purchase the land and improvements in its own name
well before the land is needed by the State for construction purposes, and subsequently rent the
property before conveying title to the State. In these cases, care must be exercised to assure that the
amount of the rent does not exceed the fair rental value of the property based on its being rented to

a short-term occupant.
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Section 1 — Railroad Relocation Procedures

Procedure

If it is determined that arailroad is to be relocated, an agreement concerning all aspects of the relo-
cation should be obtained. This agreement will be between TxDOT, the railroad company, and the
appropriate LPA. For detailed information, see TXDOT’ s Right of Way Manual, Volume 6, Chapter
2.

For further information, consult with the Multi-Modal Operations Section (MMO) of the Transpor-
tation Planning and Programming Division (TPP) of TxDOT.
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Chapter 9— Records

Contents:
Section 1 — Preparation for Closing ROW Projects
Section 2 — ROW Record Requirements

Real Estate Acquisition Guide for Local Public Agencies9-1 TxDOT 08/2011



Chapter 9 — Records Section 1 — Preparation for Closing ROW Projects

Section 1 — Preparation for Closing ROW Projects

Procedure

Before submitting the request for final closing of a project, the LPA should verify that:
o all required ROW is acquired

¢ al condemnation cases are closed by final judgment

+ all charges owed by the State are paid, and

< it hasreguested reimbursement on all expenses eligible for State participation, (if applicable),
or

¢ it hashilled the State for their share of the receipts from the sale of improvements. (if
applicable)

¢ all recordshave been reviewed by the TXDOT right of way personnel for compliance with
Title 111 requirements.

Title !l Parcel Review Checklist

Form ROW-LPA-I1IPR, Title 11 Parcel Review Checklist should be completed by the District and
used to ensure that all Title 111 Parcel Review items have been covered prior to submission to ROW
Division for payment and/or closure.
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Chapter 9 — Records Section 2 — ROW Record Requirements

Section 2 — ROW Record Requirements

Overview

ROW acquisition records must be retained for three years after a property owner or relocatee
receives final payment. In addition, the records must be retained for three years after the project is
closed out. Within this time period, FHWA may audit the records at any time to verify that FHWA
ROW acquisition requirements were met.
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Chapter 10 — Utilities Section 1 — Overview

Section 1 — Overview

Approval by TxDOT

Performing the adjustment without obtaining TXDOT prior approval incurs the risk that the LPA
and/or utility may expend funds that may not be eligible for TXDOT cost participation.

Further Information

For information on utilities, refer to TxDOT’s Utility Manual.
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Appendix A — Disadvantaged Counties

Overview

The mgjority of the following information is taken from the “Economically Disadvantaged Coun-
ties Program, Program Information, Texas Department of Transportation, September, 2001”.

Background

Senate Bill 370 of the 751" L egislature amended the Transportation Code in §222.053 to:

...require the [ Texas Transportation] Commission, when evaluating a proposal for a high-
way improvement project in alocal government that consists of all or a portion of an
economically disadvantaged county, to adjust the minimum local matching funds require-
ment after evaluating the local government’s effort and ability to meet the requirement.

Texas Administrative Code rules implementing the legislation became effective January 1, 1998.
43TAC, 8815.50-15.56, describe Federal, State, and local responsibilities for cost participation in
highway improvement projects. The rules prescribe criteria the commission will consider in evalu-
ating arequest for an adjustment. 815.55 prescribes cost participation ratios for local governments
in those projects.

Definition
The legidation defines an economically disadvantaged county as a county that has, in comparison
to other counties in the state,
¢ Dbelow average per capita taxable property value,
¢ below average per capitaincome, and
¢ above average unemployment.
TxDOT will identify economically disadvantaged counties for each fiscal year based on data
obtained from the Texas Comptroller of Public Accounts. After the determinations are made, the

Transportation Planning and Programming (TPP) Division will notify each of TxDOT s local dis-
trict offices that contain all or a portion of an economically disadvantaged county.
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Appendix A — Disadvantaged Counties

Project Eligibility

To be eligible, an on-system project must be both commission-authorized and not yet let. An off-
system project iseligibleif it is not yet let and commission-authorized or -approved within a dis-
trict bank balance program.
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Appendix B — Sate Infrastructure Bank

I ntroduction

Asthe population of Texas grows, the challenge becomes harder to meet the demand for a safe and
efficient transportation system. Local demands for transportation improvements greatly outnumber
the funds available to meet them under traditional Federal and state funding methods. One tool to
help TxDOT address the growing transportation needs of this state is the State Infrastructure Bank,
or SIB.

Background

In November of 1995, the President of the United States signed Public Law 104-59, known as the
1995 National Highway System Designation Act. Section 350 of that law allowed the United States
Secretary of Transportation to designate a maximum of ten states as pilot projects for the State
Infrastructure Bank program. Texas was selected as one of the initial pilot states.

A State Infrastructure Bank, or a SIB, operates chiefly as arevolving loan fund and may provide a
wide range of financial assistance in addition to loans. The purpose of the pilot program isto attract
new funding into transportation, to encourage innovative approaches to transportation problems,
and to help build needed transportation infrastructure. The law provides that each designated state
may transfer up to ten percent of certain Federal dollars, match those funds with state funds, and
deposit them into a State Infrastructure Bank. The greatest benefit of this program may well be the
creation of a self-sustaining, growing, revolving loan fund.

In 1997, the 75th Texas Legidature passed Senate Bill 370 that adopted Transportation Code,
Chapter 222, Subchapter D, which created the State Infrastructure Bank to be administered by the
Texas Transportation Commission. In September 1997, the Texas Transportation Commission
approved the administrative rules that govern the State Infrastructure Bank, which are located in
43TAC, Chapter 6.

Purpose

The SIB program arose out of the need to improve, rehabilitate, and renovate transportation facili-
ties. Transportation needs are increasing while Federal, state and local financial resources are
constant or declining. The SIB program is one of the ways that the Federal government is utilizing
innovative financial techniques to address growing transportation needs.

The purpose of the SIB isto:
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Appendix B — Sate Infrastructure Bank

¢ Encourage public and private investment in transportation facilities, including facilities that
contribute to the multimodal and intermodal transportation capabilities of the state;

¢ Expand the availability of funding for transportation projects and reduce direct state costs; and

¢ Improvethe efficiency of the state transportation system.

The mission of the SIB isto provide loans and other financial assistance for improving the trans-
portation infrastructure in Texas. To accomplish this mission, TXDOT will operate the SIB as a self-
sustaining, growth-oriented fund. TXDOT will also ensure projects satisfy all appropriate Federal,
state and local planning and programming requirements.

TxDOT has designed the SIB to enhance the ability of borrowers to access capital funds at lower-
than-market interest rates. The success of the SIB program will depend on maintaining strong credit
standards and successfully leveraging funds to increase the program’s activity through arevolving
loan fund structure. The quality and diversification of the SIB’s financial assistance will have a
direct impact on the interest rates paid by borrowers.

How Doesthe SIB Work?

Much like a private bank, the SIB offers eligible customers arange of loans and credit enhancement
services. The SIB will offer itsfinancial services to finance or financially enhance transportation
projects that meet its selection criteria. Asloans are repaid to the SIB, additional assistance will be
granted for more transportation projects. The SIB, in effect, isarevolving loan fund.

Advantage to Local Communities

Why would alocal entity want to borrow money from the SIB when historically they have not had
to pay for local transportation projects? The answer istwofold: time and money.

Currently, TXDOT expectsto be able to fund only about one third of the needed transportation proj-
ectsin Texas. TXDOT will continue to fund as many needed projects as possible. In many cases
however, aproject considered a very high priority by one community, may not be ranked high
enough on a statewide basis to receive funding for several years.

If the local community wants the project completed faster, it could borrow money from the SIB and
advance the project by several years. In addition, if the proposed transportation project would gen-
erate additional economic development, thelocal community may receive enough revenue from the
increased tax base to easily pay for the financial assistance from the SIB.

Thus, the community could get its project completed much sooner with little or no additional cost.

For more information, please contact the Transportation Planning and Programming Division
(TPP) of TXxDOT at (512) 486-5000.
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