
Right of Way Manual Vol. 5 - 
Property Management
July 2015

© 2015 by Texas Department of Transportation

(512) 302-2453 all rights reserved



Manual Notice  2015-1

From: John P. Campbell, P.E., SR/WA, CTCM, Right of Way Division Director

Manual: Right of Way Manual Vol. 5 – Property Management

Effective Date: July 09, 2015

Purpose
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Section 1 — Introduction
Section 1 — Introduction

Overview

The Texas Transportation Commission (Commission) has the authority to determine that an 
acquired right of way interest is not required for state highway purposes and can declare that it is no 
longer needed by the Texas Department of Transportation (TxDOT). This includes roadside parks 
and material source sites. 

The Right of Way Manual provides guidance for disposition of property interests that are no longer 
needed for state highway purposes. The disposition is governed by Vernon’s Texas Codes Anno-
tated, Transportation Code, Chapter 202, Subchapter B (the statute).
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Section 2 — Types of Transactions

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that 
are no longer needed for state highway purposes. Unless otherwise stated, procedures out-
lined below apply to property interests that are no longer needed for state highway purposes.

The following are the most common transactions:

 Sale of a right of way interest no longer needed for state highway purposes:

 to a governmental entity with the authority to condemn the property (GE) when the state 
owns fee simple title (see “Sale of Right of Way (Fee Simple) No Longer Needed for State 
Highway Purpose to a GE under the Statutory Priority”)

 to a GE for the savings to the state of future maintenance costs or continued road purposes 
(see “Transfer of Right of Way No Longer Needed for a State Highway Purpose to a GE 
with Waiver of Payment to the State”)

 to the abutting landowner(s) when the state owns fee simple title (see “Sale of Right of 
Way (Fee Simple) No Longer Needed for a State Highway Purpose to the Abutting 
Landowner(s)”)

 by sealed bid (see “Sale of Right of Way (Fee Simple) No Lon-
ger Needed for a State Highway Purpose by Sealed Bid”):

 to the abutting landowner(s) or a GE when the state owns access rights (see “Disposi-
tion of Access Rights”)

 to the underlying fee owner(s) when the state owns an easement (see “Sale of Easements 
No Longer Needed for a State Highway Purpose to Underlying Fee Owner”)

 Exchange of real property acquired but not needed for a highway purpose (see “Exchange of 
Real Property Interests”):

 Disposition without Consideration (see “Disposition Without Consideration of Right of Way 
Interests No Longer Needed”)

 to honor a reversionary clause

 to correct an error or ambiguity

 quitclaim of right of way
Right of Way Manual Vol. 5 – Property Management 1-3  TxDOT 07/2015
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Section 3 — Initial Procedures for all Dispositions

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are 
no longer needed for state highway purposes. Unless otherwise stated, procedures outlined 
below apply to property interests that are no longer needed for state highway purposes.

The Right of Way (ROW) program office and Real Estate Management and Development (RMD) 
office in Austin are available to assist with all dispositions of real property no longer needed for 
state highway purposes.

All proposed disposals of right of way require a finding by the 
Texas Transportation Commission that the real property is no lon-
ger needed for state highway purposes.

A party interested in purchasing Department real estate may be 
requested to send a letter or email to the department that includes identifying 
information including, but not limited to:

 name, address, telephone number, email address, fax number, and authorized contacts

 letter-size sketch showing the TxDOT property and all abutting landowners

 letter-size location map of the general area

 copy of instrument(s) conveying the right of way to the state.

ROW reviews the appropriate right of way map to locate TxDOT’s property. ROW also reviews the 
conveyance document(s) to the state to determine what interest, if any, that the state owns in the 
property and whether the conveyance document contains a reversionary clause. TxDOT will 
determine whether the state owns a right of way interest before they order a survey or appraisal. 
The appropriate district determines whether the property is needed for a state highway 
purpose.

See the SOP “Project Release for Real Property Disposition” to initiate project setup in the Right of 
Way Information System (ROWIS).

The appropriate employee should inform the requesting party in writing of the 
process and inform them that they will be responsible for all expenses, including appraisal, sur-
vey and payable brokerage fees and service fees. If applicable, the service fee is $300 or 
2% of the sales price up to a maximum of $1,600.

 Unless a satisfactory survey or other legally sufficient prop-
erty description already exists, a registered Professional Land Surveyor 
Right of Way Manual Vol. 5 – Property Management 1-4  TxDOT 07/2015
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Section 3 — Initial Procedures for all Dispositions
(RPLS) will survey the tract and prepare a signed and sealed legal description.The field 
notes should include a preamble citing the original conveyance(s) to the state with the record-
ing information. TxDOT maintains the right to order and coordinate the survey used for a 
particular transaction.

 The real property interest will be appraised using a state certified appraiser from 
TxDOT’s current list. TxDOT maintains the right to order and coordinate the appraisal 
used for a particular transaction. The appraisal is merely a component of 
determining fair market value of the real property and is not 
necessarily the dispositive factor in the determination.

 An appropriate conveyance document will be provided by the state.

 All existing utilities, if any, will remain in place or will be adjusted at no expense to the state.

 The transaction is subject to all matters of public record and all easements, leases, and licenses 
affecting the property.

 The transaction is subject to approval by TxDOT, the Commission, and, if the value of the 
right of way interest exceeds $10,000, the Attorney General’s office, the Governor, and the 
Secretary of State.

 The purchaser will provide a letter agreeing to purchase the property for the agreed upon value 
plus survey, appraisal, brokerage, service fees, and all other costs of 
sale. A GE does not pay a service fee, but still pays for survey, appraisal, and other 
costs of sales.

The ROW program office in Austin will:

 prepare and process the minute order requesting Commission action

 after the minute order is passed, prepare and route an appropriate conveyance document for 
signatures. If escrow company is being used, forward executed con-
veyance instrument to the escrow company or follow agreed upon 
escrow instructions. Escrow company will record the document.

 notify the purchaser by letter that the minute order has been approved and 
the buyer will have 60 days from receipt of letter to close 
transaction. The letter should also state that if the transac-
tion does not close within 60 days at the fault of the state, 
the buyer shall not lose the right to purchase the property nor 
any deposit placed on the property.

 If there is no escrow company used, then after FIN notifies ROW program 
office in Austin that the funds have been deposited, ROW will send fully executed document 
to the department contact for delivery to the purchaser.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 4 — Sale of Right of Way (Fee Simple) No 
Longer Needed for State Highway Purpose to a GE 
Section 4 — Sale of Right of Way (Fee Simple) No Longer Needed for State Highway 
Purpose to a GE under the Statutory Priority

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

When the state owns fee simple title to right of way that is going to be sold, the statute requires that 
it must first be offered to a GE. The department sends a letter by certified mail return 
receipt requested, along with a sketch or copy of the appropriate right of way map, to a GE 
advising that the GE has the first opportunity to purchase the right of way. The department’s letter 
should state that the GE will have thirty days to notify the department if the GE intends to pur-
chase the right of way at the offer price. If the GE donated the original right of way to the 
state, Commission policy is to sell the right of way. A time limit can be placed for GEs to close a 
purchase after they submit interest. If two or more GEs are interested in a property, a sealed bid 
between them will be conducted to determine the purchaser.

Submission Requirements

The department has the option to use the SOPs “Determination of Disposition of Real Property” 
and “Project Release for Real Property Disposition” to initiate the disposition 
process.

A submission to the ROW program office in Austin must include:

 District Engineer’s statement advising that the right of way is not needed for a state highway 
purpose and recommending the sale

 a copy of the original conveyance document(s) to the state

 a survey, which includes an approved metes and bounds description on letter-size paper signed 
and sealed by an RPLS clearly showing the proposed right of way tract and including a pream-
ble citing the original conveyance document(s) and recording information. If the right of way 
is on a controlled access highway, the metes and bounds description must include an appropri-
ate control of access clause. This clause should describe where access is denied. There is the 
option to refer to the appendix of TxDOT’s Right of Way Manual Vol. 4 - Eminent Domain, for 
guidance in preparing control of access clauses.

 as needed, a letter-size survey plat prepared by a RPLS. The plat should show the right of 
way interest, including metes and bounds, north arrow, scale, legend, full width of the highway 
clearly indicated, ownership of all adjoining land, control of access lines (if applicable), and 
any existing drainage structures or utilities in the right of way.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 4 — Sale of Right of Way (Fee Simple) No 
Longer Needed for State Highway Purpose to a GE 
 a letter-size area location map with north arrow.

ROW Program Office in Austin Procedure

The ROW program office in Austin or if applicable, the Real Estate Management & Development 
Division, will do the following:

 prepare and submit a minute order for the Commission to consider the sale and conveyance of 
the right of way interest

 prepare the appropriate conveyance document

 if the sale amount is $10,000 or less, send the document to the Executive Director for signature

 if the sale amount is more than $10,000, the Executive Director will concur by signing the doc-
ument. ROW program office in Austin will forward the document to the Attorney General, 
who then forwards the document to the Governor’s General Counsel for review. The Governor 
and Secretary of State sign the document, and it is returned to ROW program office in Austin.

 notify the purchaser to send funds for purchasing the right of way to the FIN Division for 
deposit into the state highway fund or send prepared documents to the appro-
priate escrow company

 If no escrow company is used, after the FIN Division notifies ROW program 
office in Austin that the funds have been deposited, send the document to the department con-
tact for recording and delivery to the purchaser.

Completion of Transaction

After the purchaser receives the recorded conveyance document, the department will follow proce-
dures outlined under Section 12 — Closing Procedures and Map Notations.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 5 — Transfer of Right of Way No Longer 
Needed for a State Highway Purpose to a GE with 
Section 5 — Transfer of Right of Way No Longer Needed for a State Highway 
Purpose to a GE with Waiver of Payment to the State

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

TxDOT has the authority to transfer a right of way interest no longer needed for a state highway 
purpose to a GE 1) in consideration for savings to the state of future maintenance costs; or 2) appli-
cable to highway right of way only, the GE assumes or has assumed jurisdiction, control and 
maintenance for public road purposes. This type of transaction is primarily used where a segment 
of highway is being removed from the system and transferred to a GE for continued use as a 
roadway.

In Lieu of Future Maintenance Costs

In addition to the submission requirements in Section 4 — Sale of Right of Way (Fee Simple) 
No Longer Needed for State Highway Purpose to a GE under the Statutory Priority, 
the department personnel will coordinate with the appropriate area office or maintenance 
section to compute the future maintenance costs. The future maintenance costs must equal or 
exceed the fair market value of the right of way in order for the ROW program office in Aus-
tin to prepare a minute order for Commission consideration.

GE Assumption for Public Road Purposes

A transfer under this provision requires a reservation in the conveyance document to the GE pro-
viding that if the property being transferred ceases to be used for public road purposes, the property 
shall immediately and automatically revert to the state.

For guidance on this type of transaction, please contact the ROW program office in Austin.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 6 — Sale of Right of Way (Fee Simple) No 
Longer Needed for a State Highway Purpose to the 
Section 6 — Sale of Right of Way (Fee Simple) No Longer Needed for a State 
Highway Purpose to the Abutting Landowner(s)

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

If the GE does not exercise its priority right to purchase a tract of 
right of way, abutting landowner(s) must be notified of their pri-
ority right to purchase the right of way before it can be offered 
to the public at a sealed bid. The minimum price the right of way 
can be offered to the abutting landowners is the amount that was 
offered to the GEs in their priority period.

In any sale or exchange when the abutting landowner is a trust, or a person who is a trustee, contact 
the ROW program office in Austin. 

The abutting landowners may be offered a share of the right of way 
that is proportionate to the amount of shared property line between 
the abutting tract and the subject right of way interest or each 
owner of land that abuts the right of way.

If abutting landowners are offered a portion of the right of way 
tract, and any of the abutting landowners decline to exercise their 
priority right to purchase their portion, the remaining abutting landowners may purchase 
the adjusted portions of the tract, provided there is no interference with an adjacent owner’s 
rights, including access to the highway facility.

If only one of the abutting landowners is interested in purchasing the right of way interest no longer 
needed for a state highway purpose, the entire tract can be sold to that owner, even if their property 
does not abut the entire tract.

If multiple abutting landowners are offered their priority right 
to purchase an entire real estate tract of which a portion abuts 
their land, and in response, multiple abutting landowners express 
their intent to purchase on the offered terms, then the exercising 
abutting landowners will enter a sealed bid just among those abut-
ting owners that expressed intent to purchase to determine who the 
purchaser will be.
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Longer Needed for Highway Purposes

Section 6 — Sale of Right of Way (Fee Simple) No 
Longer Needed for a State Highway Purpose to the 
Procedures

The department notifies owner(s) of their priority right to purchase a portion of the right of 
way interest abutting their property and explains all associated expenses.

The ROW program office in Austin follows submission requirements outlined in Section 4 
— Sale of Right of Way (Fee Simple) No Longer Needed for State Highway Purpose to a GE 
under the Statutory Priority.

If an abutting landowner is proposing to purchase property, the land-
owner will provide a current licensed attorney’s opinion based on an examination of the deed 
records, identifying all of the landowner(s) abutting or underlying the 
right of way interest no longer needed for a state highway purpose.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 7 — Sale of Right of Way (Fee 
Simple) No Longer Needed for a State 
Section 7 — Sale of Right of Way (Fee Simple) No Longer Needed 
for a State Highway Purpose by Sealed Bid

Sale by Sealed Bid

Right of way no longer needed for a state highway purpose may be sold by sealed bid to the general 
public:

 if the tract of land owned in fee simple by the state is surrounded by public roads and other 
right of way, or

 if the appropriate governmental entities with condemnation power 
and the abutting landowners do not exercise their priority right to 
purchase the right of way.

The minimum bid shall be no less than the price offered to the GE’s 
and/or the abutting landowners during their priority purchase 
periods.

In this type of sealed bid sale (see “Sealed Bid Sales”), the department must confirm that any prop-
erty interests of abutting private property owners are not interfered with, especially access to the 
highway facility.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 8 — Disposition of Access Rights
Section 8 — Disposition of Access Rights

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

When an abutting landowner wants to acquire access rights for a driveway location where access is 
denied to the highway facility, as a result of a prior deed, judgment, or relinquishment of asset, use 
the SOP “Designation and Sales of Access Rights”.

If a public street is proposed to intersect with the frontage road of an existing controlled access 
facility, the department should coordinate with the Design Division.

If the sale of a real estate asset will affect the access of other 
land owners to a highway, a plan must be made to maintain reason-
able access to a public road.

Completion of Transaction

See instructions outlined under Section 12 — Closing Procedures and Map Notations.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 9 — Sale of Easements No Longer Needed for 
a State Highway Purpose to Underlying Fee Owner
Section 9 — Sale of Easements No Longer Needed for a State Highway Purpose to 
Underlying Fee Owner

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

If the current underlying fee owner(s) donated the right of way interest to the state, then the state 
can release the right of way interest at no cost other than the state’s service fee. Occasionally a 
drainage or channel easement may be sold to a drainage district.

Procedures

The department should:

 notify owner(s) of their eligibility to purchase the easement interest and explain all associated 
expenses

 prepare submission package (see “Submission Requirements”)

 the department’s statement should also explain why the easement is no longer needed for high-
way drainage or state highway purposes, as applicable.

 the underlying fee owner(s) will provide the department with an acceptable certificate verify-
ing the name(s) of the underlying fee owner(s)

The ROW program office in Austin follows procedures outlined above in Section 4 — Sale of 
Right of Way (Fee Simple) No Longer Needed for State Highway Purpose to a GE under the 
Statutory Priority.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 10 — Exchange of Real Property
Interests
Section 10 — Exchange of Real Property Interests

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

TxDOT has the authority to exchange an interest in real property no longer needed for another 
interest in real property needed for a state highway purpose. For transactions involving 
the exchange rather than the sale of right of way, GE’s and abut-
ting landowners do not have a priority right to purchase the 
property.

The department will follow the initial procedures outlined in Section 3 — Initial Procedures for all 
Dispositions and the submission requirements in Section 4 — Sale of Right of Way (Fee Simple) 
No Longer Needed for State Highway Purpose to a GE under the Statutory Priority . 
The department needs to verify that the state owns fee title in right of way that can be exchanged 
for new right of way. In addition, the department will need to complete these steps for the 
acquisition portion of the exchange:

 order a title commitment for the new real property

 complete any title curative needed for the new real property

 determine fair market value of the new and existing real 
property

 prepare an appropriate instrument for the new real property interest to the state and have 
the appropriate parties execute it

If the party to the exchange requests one, an exchange agreement can be prepared. Please contact 
the ROW program office in Austin for assistance with exchange agreements.

After the fair market value of the real properties are determined, two 
situations can occur:

 If the existing real property is worth more than the new property, then the 
landowner(s) will owe the state the cash difference. An escrow agreement may be required to 
outline the responsibility of each party to this arrangement. Please contact the ROW program 
office in Austin for guidance about escrow agreements.

 If the new real property is worth more than the existing real property, then 
the value of the existing real property reduces the amount of money that the state 
owes the landowner(s) for the new real property. The state can pay the landowner(s) the 
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 10 — Exchange of Real Property
Interests
cash difference, or the landowner(s) can donate the difference. If the landowner(s) decides 
to donate the cash difference and the difference is $500 or more, then a modified donation 
agreement will be needed.

The ROW program office in Austin will coordinate preparation of the donation 
agreement. When the landowner(s) signs the deed conveying the new real property to 
the state, they can also sign the donation agreement. The ROW program office in Austin will sign 
the donation agreement after the Commission passes a minute order accepting the donation.

After the deed of the new real property has been signed, the exchange agreement has been 
signed by the landowner(s) and the state, and the donation agreement, if required, has been signed 
by the landowner(s), the ROW program office in Austin prepares a minute order for the 
Texas Transportation Commission.

After the Commission passes the minute order approving the exchange and, if applicable, 
acknowledging the acceptance of the donation, the ROW program office in Austin 
will process the document conveying the existing real property to the landowner(s). 
After all agreements have been fully executed, originals will be provided to all parties and all con-
veyance documents will be recorded.

The department contact and/or the ROW program office in Austin will follow the procedures in 
Section 12 — Closing Procedures and Map Notations to ensure the updating of the 
right of way map(s) showing the exchange of the right of way no longer needed for a state highway 
purpose.

Occasionally the department will be contacted by coal and lignite mining companies to relocate a 
portion of an existing road in exchange for the company constructing a new road.  This is a special 
type of exchange that is coordinated with TxDOT’s Office of General Counsel, Contract Services, 
and the ROW program office in Austin. Contact the ROW program office in Austin for guidance on 
this type of transaction.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 11 — Disposition Without Consideration of 
Right of Way Interests No Longer Needed
Section 11 — Disposition Without Consideration of Right of Way Interests No 
Longer Needed

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

In certain situations, the statute provides for a quitclaim deed, correction deed or other instrument 
to an appropriate party without consideration. The department has the option to follow the proce-
dures in Section 3 — Initial Procedures for all Dispositions and applicable procedures in Section 4 
— Sale of Right of Way (Fee Simple) No Longer Needed for State Highway Purpose to a GE 
under the Statutory Priority.

Disposition to Honor a Reversionary Clause

If an instrument conveying title to right of way contains a reversionary clause, the state can quit-
claim or release its interest in the right of way. The ROW program office in Austin is available to 
provide guidance regarding determining if language in documents is a reversionary clause.

A $300 service fee is required for the ROW program office in Austin to prepare a minute order and 
process an instrument quitclaiming or releasing the state’s title to honor a reversionary clause.  A 
GE would not pay a service fee.

Disposition to Correct an Error or Ambiguity

When there is an error or ambiguity in a conveyance document to the state, the Commission may 
recommend that the Governor execute a quitclaim deed, correction deed, or other appropriate 
instrument to correct the error or ambiguity. No service fee is required.

Examples of errors or ambiguities are:

 incomplete or incorrect property description

 acquisition of land or an interest in land not intended to be acquired and not needed for a state 
highway purpose.

The department submission requirements and the ROW program office in Austin procedure are 
similar to those in Section 4 — Sale of Right of Way (Fee Simple) No Longer Needed for State 
Highway Purpose to a GE under the Statutory Priority. However, there may not be an 
appraisal or survey unless there was an incomplete or incorrect property description in the convey-
ance document to the state.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 11 — Disposition Without Consideration of 
Right of Way Interests No Longer Needed
Quitclaim of Right of Way

The statute includes certain situations requiring the state to quitclaim any interest in land that may 
have accrued from the state’s use of the land. It may also be necessary to remove the land from the 
State Highway system.

Some of these situations are:

 there is no record title in the name of the state or a GE

 record title is in the name of a GE and the state has been using the right of way as part of the 
system

 record title is in the county’s name but the right of way is now within city limits. If the city 
needs the right of way for local road purposes, the city and county pass resolutions requesting 
the removal from the system and the transfer of jurisdiction and maintenance to the city. The 
right of way can be quitclaimed to the city.

When a highway or highway segment is recommended for removal from the highway system, the 
department will submit the required information to the ROW program office in Austin.

The department’s written recommendation to the ROW program office in Austin, with a copy to the 
Transportation Planning and Programming Division (TPP), must include:

 department’s statement advising that the right of way is not needed for a state highway purpose 
and recommending the removal from the system

 if the grantee will be a GE, then a resolution will be needed from the GE requesting that the 
right of way be removed from the system and quitclaimed or released to the GE

 an appropriate legal description of the right of way to be removed from the system and a sur-
vey plat

 a letter-size area location map with north arrow.

The ROW program office in Austin will:

 review the department’s request and obtain concurrence from TPP

 notify the department that the request has been approved

 prepare and submit a minute order for the Commission to consider the removal from the sys-
tem and quitclaim or release of the right of way

 route the instrument for signatures

 send the fully executed instrument to the department contact for recording and for delivery to 
the grantee

 modify right of way map(s) to reflect the transaction.
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Longer Needed for Highway Purposes

Section 11 — Disposition Without Consideration of 
Right of Way Interests No Longer Needed
The department will furnish the original recorded instrument to the grantee and update its records 
and modify right of way map(s) to make note of the transaction.
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Chapter 1 — Disposition of Right of Way Interests No 
Longer Needed for Highway Purposes

Section 12 — Closing Procedures and Map Notations
Section 12 — Closing Procedures and Map Notations

Procedures

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

The ROW program office in Austin sends the fully executed conveyance document to the depart-
ment contact to be recorded.

After the conveyance has been recorded and returned to the department contact, the department 
delivers the original, recorded conveyance document to the purchaser.

In an exchange for new right of way, the department will send the original title policy, recorded 
conveyance document, and the title company invoice with a TxDOT billing statement, Form 132 
example.

The ROW program office in Austin processes the billing statement to pay the title company 
expenses.

The ROW program office in Austin will modify right of way map(s) to reflect the sale/exchange 
along with the recording information of conveyance document(s).

The ROW program office in Austin maintains all original conveyance documents.
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Chapter 2 — Disposition of Real Property Facility Sites No 
Longer Needed for a State Highway Purpose
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Chapter 2 — Disposition of Real Property Facility 
Sites No Longer Needed for a State Highway Purpose

Section 1 — Introduction
Section 1 — Introduction

Overview

The disposition of sites with any improvements, including area office, maintenance office, and for-
mer district offices, is governed by Vernon’s Texas Codes Annotated Transportation Code, Chapter 
202, Subchapter B. Policy of the Texas Transportation Commission (Commission) is set out in sev-
eral minute orders. Only the Commission has the authority to determine that property is no longer 
needed for a state highway purpose.

The Maintenance Division (MNT) is generally responsible for managing all of the department’s 
sites. The department will determine whether the state holds title to the property, what kind of title 
or interest is owned (fee simple or easement), and whether any of the documents conveying that 
interest to the state contains a reversionary clause.

Improvements located on sites are generally sold with the land. If improvements are to be sold sep-
arately, the department should contact the Support Services Division about the current procedure.
Right of Way Manual Vol. 5 – Property Management 2-2  TxDOT 07/2015

http://www.statutes.legis.state.tx.us/Docs/TN/htm/TN.202.htm#B
http://www.statutes.legis.state.tx.us/Docs/TN/htm/TN.202.htm#B
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Sites No Longer Needed for a State Highway Purpose

Section 2 — Types of Transactions
Section 2 — Types of Transactions

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

The following are the most common transactions:

  “Sale of Site and Any Improvements No Longer Needed for a State Highway Purpose to a 
GE”

 sale of site and any improvements no longer needed for a state highway purpose by sealed bid 
to the general public (see “Sealed Bid Sales”)

  “Exchange of Real Property”)

Unlike sales of right of way (fee simple) no longer needed for a state highway purpose, the abutting 
landowner does not have the priority to purchase sites and improvements that are no longer needed 
for a state highway purpose.
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Section 3 — Sale of Site and Any Improvements No 
Longer Needed for a State Highway Purpose to a GE
Section 3 — Sale of Site and Any Improvements No Longer Needed for a State 
Highway Purpose to a GE

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that have 
been determined by a District Engineer to be no longer needed for state highway purposes. Unless 
otherwise stated, procedures outlined below apply to property interests that are no longer needed 
for state highway purposes.

The department should contact identified governmental entities to determine if any of these entities 
need the site. The department’s letter should state that these entities will have thirty days to notify 
the department if they are interested in purchasing the site. If only one of these entities needs the 
site, then the department will proceed with the sale of the site and any improvements. If more than 
one of these entities is interested in purchasing the site, the property can be sold through a sealed 
bid process between entities.

If the site was donated to the state by one of these entities, they have priority to purchase the site.

If none of the entities is interested in purchasing the site, the property will be sold by advertising 
and receiving sealed bids (see “Sealed Bid Sales”) from the general public. The entities can bid on 
the site under this procedure.

Appraisal and Recommended Value

To initiate project setup in ROWIS, use the SOP “Project Release for Real Property 
Disposition”.

Department Written Recommendation

The District Engineer’s written recommendation to the ROW program office in Austin must 
include:

 statement that the site is not needed for a state highway purpose and recommending the sale

 a copy of MNT’s written concurrence in the proposed sale

 a copy of the original conveyance document(s) to the state

 a description of the land, which is either a metes and bounds description on letter-size paper 
signed and sealed by a Registered Professional Land Surveyor, including a preamble citing the 
original conveyance(s) to the state with the recording information, or, if the land doesn’t need 
to be surveyed, a reference description of the recording information for the original convey-
ance(s) to the state
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Chapter 2 — Disposition of Real Property Facility 
Sites No Longer Needed for a State Highway Purpose

Section 3 — Sale of Site and Any Improvements No 
Longer Needed for a State Highway Purpose to a GE
 a letter-size survey plat prepared by a Registered Professional Land Surveyor. The plat should 
show the site boundaries, including metes and bounds; north arrow; scale; legend; existing 
driveways; control of access (if applicable); and any existing drainage structures or utility 
lines.

 a letter-size area location map with north arrow

Resolution from GE

The department obtains a resolution from the GE authorizing the purchase of the site and any 
improvements for the approved value.

The department forwards the resolution to the ROW program office in Austin.

Conveyance of Property

The ROW program office in Austin will:

 Prepare and submit a minute order for the Commission to consider the sale and conveyance of 
the site and any improvements.

 Prepare the appropriate conveyance document.

 Send the document to the Executive Director for signature if the sale amount is $10,000 or less.

 If the sale amount is more than $10,000, the Executive Director will concur by signing the doc-
ument. The ROW program office in Austin will forward it to the Attorney General for review 
and signature.

 The Attorney General signs the document and forwards it to the Governor’s General Counsel 
for review.

 The Governor and the Secretary of State sign the document, and it is returned to the ROW pro-
gram office in Austin.

 Notify the purchaser to send funds for purchase to the Finance Division (FIN) for deposit into 
the state highway fund.

 After FIN notifies the ROW program office in Austin that the funds have been deposited, the 
ROW program office in Austin sends the document to the department contact for recording 
and delivery to the purchaser.

Completion of Transaction

After the department receives the recorded conveyance document, follow the procedures outlined 
under “Closing Procedures and Map Notations” in Chapter 1.
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Chapter 2 — Disposition of Real Property Facility 
Sites No Longer Needed for a State Highway Purpose

Section 4 — Sealed Bid Sales
Section 4 — Sealed Bid Sales

Overview

Note: The Right of Way Manual provides guidance for disposition of property interests that are no 
longer needed for state highway purposes. Unless otherwise stated, procedures outlined below 
apply to property interests that are no longer needed for state highway purposes.

If a GE does not want to purchase a site no longer needed for state highway purposes, then the site 
will be sold by sealed bid after being advertised to the general public.

For department submission requirements for this type of sale, refer to Section 3 — Sale of Site and 
Any Improvements No Longer Needed for a State Highway Purpose to a GE above.

Procedures Prior to Bid Opening

After the ROW program office in Austin has received the department’s submission, and all the nec-
essary concurrences and approvals have been obtained, the ROW program office in Austin can:

 assist in preparing a Notice of Sale of State Land to be used in the newspaper ad

 assist with understanding the terms of the Bid Form that bidders will use when submitting their 
sealed bids

The following procedure for selling property by sealed bid has been codified in Texas Administra-
tive Code, Title 43, Transportation, §21.104:

 The Notice of Sale must be advertised in the English language in at least one newspaper in the 
county where the land is located. The notice can be placed in multiple newspapers, even those 
in other counties.

 The Notice must appear once a week for three consecutive weeks before bids are opened, with 
the final notice appearing at least twenty days before the bid opening.

Information packages about the property may be furnished to potential bidders upon request. Also, 
eight foot by ten foot wooden “For Sale” signs may be placed on the property giving a contact 
phone number.

The department will pay for the survey, if needed; the appraisal fee; and the newspaper and adver-
tising costs. The successful bidder will reimburse the department for these costs as part of the bid 
deposit. If there is no successful bidder, these costs are absorbed by the department. Before the 
department proceeds with a second bid sale, check with governmental entities to determine whether 
they are interested in purchasing the site.
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Chapter 2 — Disposition of Real Property Facility 
Sites No Longer Needed for a State Highway Purpose

Section 4 — Sealed Bid Sales
Bid Opening

On the day of the bid opening, the department will:

 Have the District Engineer or designee open the bids at the advertised place and time. The bids 
can be announced and recorded if any bidders or members of the public are present.

 Send the ROW program office in Austin copies of all bid forms along with a recommendation 
for acceptance of the highest bid or for rejection of all bids. Any bid form that has been altered 
in any way, by addition or deletion, and any incomplete bid form will be automatically 
rejected.

Review of Bids

The ROW program office in Austin reviews the bid forms and advises the department if the highest 
bidder’s form is acceptable. If the highest bidder is a corporation or partnership, the ROW program 
office in Austin will check with the Secretary of State and the Comptroller to be sure that the corpo-
ration is active and in good standing.

Bid Deposit Checks

The department deposits the check of the highest bidder after the ROW program office in Austin 
advises that this bidder’s offer will be presented to the Commission.

The department returns the bid deposit checks to unsuccessful bidders. These checks are not 
deposited.
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Chapter 2 — Disposition of Real Property Facility 
Sites No Longer Needed for a State Highway Purpose

Section 5 — Exchange of Real Property
Section 5 — Exchange of Real Property

Overview

Refer to previous chapter’s Section 10 — Exchange of Real Property Interests.
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Section 1 — Introduction

Overview

The acquisition of real property sites, including maintenance, area office, resident engineering, and 
district headquarters office, is governed by Vernon’s Texas Codes Annotated Transportation Code, 
Chapter 203, Subchapter D.  If necessary, TxDOT has the authority to condemn land for a site to be 
used for highway purposes under its eminent domain powers.
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Chapter 3 — Acquisition of Real Property Sites Section 2 — Acquisition of Land for a Real Property 
Site
Section 2 — Acquisition of Land for a Real Property Site

Site Selection

The department coordinates site selection with the Maintenance Division (MNT), which is respon-
sible for all charges and costs.  The department’s environmental coordinator should examine the 
land for the proposed site to determine whether any environmental assessments may be needed.  
This determination is made in coordination with the Environmental Affairs Division.

District Submission Requirements

As soon as possible after MNT has concurred in site selection, the department will: 

 provide the ROW program office in Austin with a current title commitment.  The commitment 
is valid for ninety days from the effective date and should be updated when necessary.

 advise the ROW program office in Austin if all easements and other items listed as exceptions 
on Schedule B of the title commitment are compatible with the intended use of the site

 advise the ROW program office in Austin about any title curative that will be required.  Com-
mon title curative matters include tax liens; deed restrictions; boundary line discrepancies; 
encroachments of improvements; gas pipelines; and oil and gas leases held by production.

 a metes and bounds description on letter-size paper signed and sealed by a Registered Profes-
sional Land Surveyor (RPLS).

 a letter-size survey plat prepared by an RPLS

If the proposed sellers of the surface estate for the site do not own the oil and gas rights, then the 
department will need to investigate this ownership with the title company.  MNT has authorized the 
department to pay for a mineral title search, if this is necessary.

After at least 51 % of the mineral owners are identified, then the department will coordinate obtain-
ing a release of mineral surface rights from these owners.  If an active oil and gas lease covers the 
minerals under the land for the proposed site, then the department will obtain a release from the 
owner of the lease. The ROW program office in Austin is available to coordinate research at the 
Texas Railroad Commission to verify active oil and gas leases.

Appraisal

The ROW program office in Austin advises the department to have the land appraised.

The department will choose a state certified appraiser from TxDOT’s approved list and will require 
that TxDOT approved forms are to be used.
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Chapter 3 — Acquisition of Real Property Sites Section 2 — Acquisition of Land for a Real Property 
Site
The department approves the recommended value for the land without review from the ROW pro-
gram office in Austin, and sends a copy of the approved value form ROW-A-10S to the ROW 
program office in Austin.

Offer and Counteroffer

The department makes a written offer to the owner(s) to purchase the land for the approved value.

If the owner(s) make a counteroffer to TxDOT’s offer to purchase the site for the approved value, 
then the department should forward a memorandum to MNT with a copy to the ROW program 
office in Austin outlining the reasons for accepting or rejecting the counteroffer. MNT will evaluate 
the counteroffer and advise the department how to proceed. If TxDOT accepts the counteroffer and 
agrees to purchase the land for an amount above the approved value, then the owner(s) should write 
the department a letter containing the terms of the sale. The department will forward this letter 
to the ROW program office in Austin.

Deed, Memorandum of Agreement, and Closing

After an agreement has been reached between the owner(s) and TxDOT to sell the property, the 
ROW program office in Austin will assist the department in preparing the Deed and Memorandum 
of Agreement. The Comptroller requires a Memorandum of Agreement even though its use for 
acquiring right of way has been discontinued.

The department submits the following to the ROW program office in Austin:  

 an updated title commitment

 a certified copy of the signed deed

 a copy of the signed Memorandum of Agreement

The department prepares a Payee Identification Form with joint payees being the title company and 
the seller(s).

The department prepares and submits a Billing Statement, Form 132, and sends it to the depart-
ment’s accounting section. Then the department’s accounting section will prepare a voucher to 
request the warrant.

The ROW program office in Austin provides the Finance Division (FIN) with copies of the title 
commitment, signed deed and memorandum of agreement, and preliminary closing statement. FIN 
forwards these to the Comptroller for issuing the warrant.

FIN forwards the warrant to the department, and the department closes the transaction.
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Chapter 3 — Acquisition of Real Property Sites Section 2 — Acquisition of Land for a Real Property 
Site
The department obtains the title policy. The department should be sure that a deletion of arbitration 
provision form, if applicable, has been furnished to the title company so that the arbitration provi-
sion will be deleted from the title policy.

The department sends the billing statement for paying the title policy premium and expenses, 
unless the seller has paid for the title policy. Send the original recorded deed and original title pol-
icy with the billing statement to the ROW program office in Austin.

The ROW program office in Austin will process the billing statement to obtain a warrant for paying 
the title company expenses.
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Chapter 3 — Acquisition of Real Property Sites Section 3 — Acquisition of Land for Gulf Intracoastal 
Waterway Disposal Area Sites
Section 3 — Acquisition of Land for Gulf Intracoastal Waterway Disposal Area Sites

Overview

TxDOT acquires disposal area sites along the Gulf Intracoastal Waterway as required under the 
Texas Coastal Waterway Act of 1975.  These sites are acquired in fee simple, and then the state 
conveys a surface easement to the U.S. Army Corps of Engineers for a specific term and use.  
These sites are acquired only in Districts along the Texas coast.

The Maritime Division is the lead Division for this type of acquisition, and acquisition costs come 
out of the Maritime Divisions’s budget. The ROW program office in Austin assists in the acquisi-
tion process.

The site selection process is quite extensive and involves various state and federal agencies.  If this 
type of site is selected to be acquired, the ROW program office in Austin will furnish instructions to 
the department before contact with the landowner(s) is made and before negotiations for buying 
land for this use are begun.
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Chapter 4 — Leasing Section 1 — Overview
Section 1 — Overview

Authority

TxDOT has authority to lease its real property assets, including but not limited to right of way, pur-
suant to the following:

 Vernon’s Texas Codes Annotated (V.T.C.A.), Transportation Code, §202.052 

 Title 43 Texas Administrative Code (43 TAC) §§21.600 to 21.606 inclusive

 Title 23 Code of Federal Regulations (23 CFR) §§710.405 to 710.407

The property to be leased must be surplus to TxDOT's needs for the term of the lease, and the con-
sideration for the lease must be at least fair market value.

Assets Eligible for Lease

Any real property asset or interest therein which is surplus to TxDOT's needs is eligible. Examples 
include:

 right of way, including the airspace above, at or below grade and which is either currently on 
the highway system or has recently been acquired for future improvements;

 maintenance sites;

 portions of District sites;

 office space; and

 mineral interests. 

All leases must be for commercial purposes only. TxDOT will not enter into a lease for any 
type of sign or for a residential purpose. The use under a lease must not create a safety hazard 
and must comply with all Federal, State and local laws, codes, ordinances, rules and regulations. 
All leases within right of way are subject to the statutory rights of public utilities and common car-
riers. Examples of uses under leases TxDOT has entered into include:

 parking,

 bridges,

 landscaping and maintenance,

 overhead conveyors, and

 a wide range of commercial activities. 
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Section 2 — Types of Leases

Descriptions

Right of Way Lease. Includes leases for right of way currently on the highway system, mainte-
nance sites and all other real property assets with the exception of mineral leases. A Right of Way 
Lease Agreement Form, ROW-L-2 is available. In addition, a Telecommunications Lease Agree-
ment, ROW-L-2T, specific to telecommunications towers, is available.

Leaseback. A lease for recently acquired right of way, and the improvements thereon, back to the 
owner or tenant who occupied the property at the time of acquisition.  These leases can be used to 
aid in the acquisition process. TxDOT has been able to settle cases and, in some instances, com-
pletely avoid condemnation by offering a lease to the owner. A Leaseback Agreement, ROW-L-4, 
is available. Note that certain relocation requirements, as specified in  Relocation Procedures 
for TxDOT Leasebacks, must be met prior to entering into a leaseback. 

State Agency Lease. A lease to another State agency. This does not include other subdivisions of 
the State such as cities, counties and school districts. A State Agency Lease Agreement, ROW-L-8, 
is available.

License. A short-term (six months or less) rental agreement for seasonal uses such as Christmas 
tree sales and expanded parking for shopping malls during the holidays. A License Agreement, 
ROW-L-3, is available.

Oil and Gas Lease. An Oil and Gas Lease Agreement is available. By statute all leases for oil, gas 
and other minerals are administered by the Texas General Land Office, and any request for this type 
of lease should be referred to the following:

Texas General Land Office
Petroleum and Mineral Division
1700 North Congress Avenue
Austin, Texas 78701
(512) 475-1534
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Chapter 4 — Leasing Section 3 — Requests to Lease
Section 3 — Requests to Lease

Requirements

A party requesting to lease any of TxDOT's real property assets must submit such request in writing 
to the District Engineer of the District in which the property is located. Each request must include 
the following:

 the name, address and phone number of the party requesting the lease;

 a general description of the area to be leased, the intended use and the proposed term;

 a description and sketch of any proposed improvements to be constructed including utilities, 
drainage and access, and the relationship of any improvements to the existing highway(s); and

 the name, address and phone number of the individual authorized to act on behalf of the entity 
requesting the lease.

Processing a Request to Lease

When the department receives a request to lease an interest in a real property asset from TxDOT, 
the department should coordinate a review of the request. The purpose of the review is to determine 
if the department concurs with the request and ultimately recommends the lease or denies the 
request. The request, description of the area to be leased, description and sketch of any proposed 
improvements to be constructed, and any other supporting documentation the department deems 
necessary should be distributed to the following for review and comment:

 Area Engineer with jurisdiction over the property to be leased,

 District Design Engineer, and

 District Maintenance Engineer.

The review should, at a minimum, address the following:

 Is the subject property surplus to TxDOT's needs or is it currently being used, or will it soon be 
needed, for any highway purpose? 

 Will the proposed use pose a safety hazard to the traveling public or any other persons or 
property?

 Based upon future plans, for what period of time can the property be leased?

 Would the lease be consistent with beautification, maintenance, and operation of the system 
(43TAC §21.602)?

 Would the lease be economically beneficial to TxDOT (43TAC §21.602)?
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Chapter 4 — Leasing Section 3 — Requests to Lease
The department will make a determination of the recommended term for leases. The law man-
dates that leased property is surplus to TxDOT's needs for at least the term of the lease. TxDOT's 
long term planning period is twenty years; therefore, lease terms should not extend beyond 
twenty years. However, there are rare situations where there will be construction of substantial 
improvements under a lease that may require an exception to this. 

These cases usually involve a major capital investment by the lessee with long term financing 
which may require a longer-term lease. Additionally, as a matter of policy, leases for TxDOT prop-
erty should always include a cancellation provision whereby the lessee or TxDOT can cancel the 
lease for any reason upon written notification to the other party. The department determines the 
time for the notification period, which must not exceed two years. Leases that have a primary 
term of two years or less, or that include a cancellation provision that is two years or less, may be 
approved at the ROW program office in Austin and are not required to be submitted to the Com-
mission for approval.

If, after review, the department determines that the property can not be leased, the party making the 
request should be notified in writing. If the department concurs with the proposed lease, the proper 
party should be notified of such and processing should continue as described below. The same 
review procedures should be followed even if TxDOT initiates the lease and there is no request 
from a potential lessee.
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Section 4 — Methods of Awarding Leases

Overview

A lease will be awarded on a sealed bid basis except that leases may be negotiated to be consistant 
with property rights owned by others. For example:

 a party that holds a valid property right in the adjacent property

 a party that has a written concurrence from the adjacent property owner, and tenant if applica-
ble, concurring with TxDOT leasing the subject property to the party requesting the lease for a 
specific purpose

 for a leaseback, a party that had an interest in the property at the time of TxDOT's acquisition; 
and

 if the lease is for an area under an elevated structure, it can be negotiated with the adjacent 
property owner or tenant to the centerline of the highway. If the party requesting the lease 
desires to lease the entire area under an elevated structure follow the procedures described 
below. 

If a party that holds a valid property right in the adjacent property requests a lease, and there is 
more than one adjacent owner, the party requesting the lease may provide concurrence letters from 
the other adjacent owners or the department may send a notification letter to all adjacent owners. 
The letter should notify the adjacent owners of the interest to lease and request that they respond in 
writing within thirty days if they also are interested in leasing any of the subject area. If there are no 
responses, the department may negotiate the lease with the requesting party. If there is more than 
one interested party, the lease should be awarded by sealed bid.

In the event the criteria described above can not be met, the lease should be awarded through a 
sealed bid process, provided that it does not interfere with any access or other rights any adjacent 
owner may have. The bid must be advertised at least twenty days before the bid opening by having 
notice thereof published once per week for three consecutive weeks preceding such bid opening in 
a newspaper of general circulation in the county in which the property to be leased is located. Form 
ROW-L-6, Notice of Lease of State Land, and Form ROW-L-7, Sealed Bid, Lease of State Real 
Property are available.

Note that the vast majority of leases TxDOT enters into are negotiated because most parties inter-
ested in leasing TxDOT property are adjacent owners. 
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Chapter 4 — Leasing Section 5 — Survey
Section 5 — Survey

General

Once the department determines that a property can be leased, the area needs to be specifically 
identified by a metes and bounds property description. The property description should include a 
sketch with the survey calls and should show the relationship and distances of the lease area to the 
highway and to the lessee's adjacent property. The survey will serve as the basis for the appraisal, as 
the property description in the lease and, if the lease requires Commission approval, as an exhibit in 
the minute order. The exhibit must be printed on 8 1/2" X 11" white paper. The survey is to be pro-
vided by the lessee, at the lessee’s expense, unless TxDOT already has a property description, as is 
the case with leasebacks because a survey was obtained for the acquisition. The department should 
review the survey to ensure its accuracy. 
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Section 6 — Appraisal

Consideration

The consideration for a lease must be for at least the appraised fair market rental value. 

The consideration should be defined as either a monthly or annual rental. An appraisal can be pre-
pared by TxDOT in-house or by an appraiser on TxDOT’s approved list. If the appraisal is not 
prepared by a TxDOT approved appraiser or a TxDOT employee, the lessee must pay for the 
appraisal. 

A proposed purchaser or lessee of surplus real property may contract directly with a TxDOT 
approved appraiser. TxDOT may assist the requester with selection of the appraiser and should pro-
vide the requester with instructions to the appraiser to assure a valuation work product compatible 
with Department requirements. In this case, TxDOT will not collect a prepaid appraisal fee for 
deposit into a Departmental account, and therefore, a subsequent billing statement will not be 
required.

TxDOT is responsible for reviewing the appraisal. A completed Form ROW-L-10, Tabulation of 
Values - Leasing, should be included with each appraisal submission to the ROW program office in 
Austin.
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Section 7 — Preparation of Lease Forms

General

The department is responsible for drafting lease agreements using TxDOT's standard forms. There 
is a form for each type of lease identified above. The majority of the provisions in the lease forms 
are boilerplate and can not be changed. TxDOT's policy is to not change the forms for any rea-
son because there is a responsibility to treat all lessees equally. However, there are circumstances 
where provisions need to be added, changed and/or deleted because of the unique nature of a partic-
ular lease.

Department personnel working with leases should read the lease forms to become familiar with 
their content. The following is a list of items within the lease forms that need to be addressed when 
completing a lease agreement. Note that these items may occur in different sections or articles 
within each form.

 Preamble - county, lease number, lessee

 Term - the commencement and expiration dates of the lease and the time period for the cancel-
lation notice

 Consideration - designation of the monthly or annual rent

 Use - a specific statement of the authorized use under the lease

 Construction - These provisions may need to be revised depending on whether there is pro-
posed construction under the lease. There is a shortened lease form to be used if construction 
of improvements is not allowed. Check with the ROW program office in Austin.

 Security for Removal of Improvements - In the event improvements will be constructed 
under the lease, the department will need to estimate the cost of removing the improvements 
and the amount designated in this provision. If no surety bond is required, this section should 
be removed from the lease agreement and subsequent sections renumbered.

 Miscellaneous - Notices; Governing Law; District Engineer; Recordation: these provisions 
require the proper addresses, District designation, and county where the lease is located

 Signature Block - name and title of person executing the lease for the lessee

 Property description and sketch of the area to be leased labeled as Exhibit "A" follows signa-
ture page

When not experienced in drafting lease forms, department personnel should contact the ROW pro-
gram office in Austin for guidance and forward a completed draft for review before submitting it to 
the lessee.
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Section 8 — Insurance and Bonds

General

Each lease requires the lessee to carry commercial general liability insurance insuring against 
injury and damage during the lease term. In certain cases, depending on the use, the lessee may be 
required to carry additional insurance such as environmental or liquor liability.  Specific coverages 
are described in the liability insurance provisions in the lease. All liability insurance policies must 
be with companies licensed by the Texas Department of Insurance and must include the following 
endorsements:

 TxDOT is to be included as an additional insured

 a waiver of subrogation in favor of TxDOT

 a thirty day notice of cancellation to TxDOT if the insurance is cancelled.

The lessee must furnish TxDOT with a certificate of insurance providing the required coverage. 
When reviewing the certificate, the department should check that the minimum dollar amounts of 
the required coverage are met and that the endorsements described above are included in the policy.

If improvements will be constructed under a lease, the lessee must furnish TxDOT with a surety 
bond as security to ensure that, upon expiration of the lease, the lessee will fulfill its obligation to 
remove the improvements. The amount of the bond should be for the cost of removing the improve-
ments as estimated by an engineer with the department. As referenced above, the department will 
need to include this amount in the “Security for Removal” provision when drafting the lease form.
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Section 9 — Submission Package to the ROW Program Office in Austin

Contents of Package

Include the following in the package submitted to the ROW program office in Austin for review 
and processing:

 memorandum from the department which includes the following:

 recommendation to lease

 proposed use under the lease

 proposed term under the lease

 statement that the right of way, or TxDOT asset, will not be needed for highway purposes 
during the term of the lease

 statement that the lease be consistent with beautification, maintenance, and operation of 
the system (43 TAC §21.602)

 statement that the lease be economically beneficial to TxDOT (43 TAC §21.602)

 statement that the use will not present a safety hazard to the traveling public

 acknowledgement that the first rental payment has been received and deposited if leases 
are being submitted for execution.

 written request from the entity proposing the lease with contact information for billing pur-
poses (including name, address, and phone number of the responsible party)

 department's recommendation of fair market value, including a copy of Form ROW-L-10, Tab-
ulation of Values - Leasing

 final draft of the lease agreement or three originals executed by the lessee

 property description and sketch of the area to be leased

 location map with a north arrow

 description and sketch of any improvements proposed to be constructed

 corporate resolution or other similar document (as proof that the designated person is autho-
rized to sign the lease), if the lessee is a corporation, joint venture or partnership

 appropriate insurance certificate and bond (if required), if the department is submitting a lease 
to be executed.

Provide the following additional information if TxDOT is leasing back (to the previous owner or 
tenant) right of way that has been acquired for future improvements to the highway:

 clarification of the ownership of any existing improvements

 clarification of any bisection of improvements
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Section 10 — ROW Program Office in Austin Review

Process

After receiving submission of a complete  package from the department, the ROW program office 
in Austin reviews and processes the proposal in the following manner:

 reviews the lease form

 prepares and submits a Minute Order to the Commission for authorization of the lease, if 
necessary

 upon receipt of all necessary approvals, coordinates execution of the lease by TxDOT.
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Chapter 4 — Leasing Section 11 — Completing a Lease Agreement
Section 11 — Completing a Lease Agreement

Procedure

The department may have the lease (three originals) executed by the lessee and submit them with 
the lease package to the ROW Program Office in Austin, along with the following:

 three signed originals of the lease

 certificate of insurance

 surety bond, if necessary

 first monthly or annual rental payment.

If a lease requires Commission approval, the lessee should not execute it until after such approval is 
granted.

After execution of the lease by TxDOT, the ROW program office in Austin will return two fully 
executed originals to the department and retain one for the ROW files. The department should 
retain one original for its files and return one to the lessee.
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Section 12 — Rental Payments

General

Districts are responsible for receiving all rental payments for leases within their jurisdiction. 

Rental payments are due in advance of the commencement of the lease term and on or before the 
first day of the month, if paid monthly, or on or before the anniversary of the commencement date if 
paid annually.

All rental payments should be deposited immediately upon receipt , by rapid deposit, into Fund 6. 
The department needs to include the lease number  in the "Description" section of the deposit slip 
and the  "Object of Revenue Code" is 3746 . Correct information must appear on the deposit slip 
so that a proper accounting of lease revenues can be assured.

The department Right of Way Section should notify the District Accounting Section of all leases 
and should request that the Accounting Section be responsible for receiving and depositing rental 
payments. The Accounting Section should set up a tracking file to monitor when rental payments 
are due. If a rental payment is past due, the Accounting Section should notify the Right of Way Sec-
tion for handling in accordance with procedures described below.
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Section 13 — Lease Management

Overview

Once the lease is executed and is in effect, the department is responsible for managing the lease, 
which includes the following:

 Set up a tracking file to monitor that rental payments for each lease are being made on time.

 Set up a tracking file for insurance certificates and surety bonds to monitor that they are being 
renewed and provided to TxDOT before their expiration, usually on an annual basis. A copy of 
each renewal should be forwarded to the ROW program office in Austin.

 Review and approve construction plans for improvements to be constructed within the lease 
area.

 Review and approve plans for on-premise signs.

 Inspect the lease area thirty days after the commencement of the lease, during and upon com-
pletion of construction and at least once per year thereafter. This inspection may consist of a 
"windshield" inspection, unless otherwise necessary.

 Reevaluate the rental value every five years in accordance with the terms of the lease to verify 
that TxDOT is receiving fair market value.

 In the event of default (e.g., non-payment of rent or failure to renew the required insurance), a 
written notification should be sent to the lessee in accordance with the default provisions in the 
lease. These provisions normally allow for a ten-day period to cure any monetary default 
(which includes failure to provide insurance) and thirty days to cure any non-monetary default 
- with the exception of an emergency situation.

 The notification referenced above will state that the lease will be cancelled if the default is not 
cured within the time specified in the lease. If the default is not cured within this time, the lease 
should be cancelled by sending written notification of such cancellation to the lessee.

 Usually within three to six months before the expiration of a lease, the department should 
notify the lessee in writing of the impending expiration and describe any necessary require-
ments for the lessee to meet its obligation to leave TxDOT's property in good repair and 
condition.

 If the lessee constructed improvements within the lease area and he will be required to remove 
them upon expiration of the lease, the department must notify the lessee in writing of such 
requirement within the time specified in the lease.

 If the lessee requests to continue the lease, and the department determines that the leased prop-
erty is surplus to TxDOT's needs, then the lease can be extended in accordance with 
procedures described below.
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Chapter 4 — Leasing Section 13 — Lease Management
 Notify the ROW program office in Austin when a lease needs to be amended, cancelled, or 
terminated.

All approvals and notifications referenced above must be in writing and signed by the District 
Engineer or designee.

Assignments and Subleases

TxDOT's leases allow the lessee to sublease or assign a lease upon the written approval of TxDOT.

Any request for a sublease or assignment must be submitted to the department in writing.

The Form ROW-L-1, Sublease Approval Letter, is available. 

The approval of an assignment should be in the form of a letter.

The District Engineer should sign both the approvals of a sublease and an assignment.

The approval of a sublease always requires that the lessee remain fully responsible for all terms, 
conditions and obligations under the lease. Under an assignment, the department may require the 
lessee to do the same or may release the lessee from the obligations under the lease. This decision 
should be made with consideration of the reputation and financial strength of the assignee.

The lessee and/or proposed assignee may be required to furnish any information that the depart-
ment deems necessary to facilitate its approval.

Lease Extensions and Amendments

As referenced above, a lease may be extended, provided that the property is surplus to TxDOT's 
needs during the term of the extension. The following are procedures for extending a lease:

 The Area Engineer, District Design Engineer, and Maintenance Engineer should all be con-
sulted when determining (1) whether the property is surplus and (2) the term length of the 
proposed extension.

 The rental value must be reevaluated if at least five years have passed since the last evaluation. 
If the rental value will change, submit a Form ROW-L-10 with supporting data. If the value 
will not change, provide a supporting review.

 Complete the Form ROW-L-5, Extension of Lease.

 The department should submit three originals (signed by the lessee) and the approved value 
form to ROW program office in Austin for review and processing. 
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Chapter 4 — Leasing Section 13 — Lease Management
Upon review and approval, the ROW program office in Austin will coordinate execution of the 
lease extension by TxDOT and return two originals to the department. As with leases, the depart-
ment should retain one original for its records and return one to the lessee.

There rare occasions when circumstances change and a lease must be amended, contact the ROW 
program office in Austin for guidance.
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Section 14 — Leasing of Right of Way by LPAs

General

In unusual situations, GEs may charge rent for occupancy of right of way. For example, on a large 
right of way project, a GE might, on a hardship basis, purchase the land and improvements in its 
own name well before the land is needed by the State for construction purposes, and subsequently 
rent the property before conveying title to the State. In these cases, care must be exercised to assure 
that the amount of the rent does not exceed the fair rental value of the property on the basis of its 
being rented to a short-term occupant.
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