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Manual Notice 2016-1
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Manual: Utility Manual

Effective Date: May 01, 2016

Purpose

This revision removes the requirement for ROW Division approval of utility agreements, utility
supplemental agreements, and emergency work authorizations. The revision also updates guidance
provided to district operations.

Changes

Chapter 2, TxDOT-Utility Cooperative Management Process and Subprocess:

¢ Replaced “TxDOT ROW Division” with “District” in Section 2 Right of Way Utility Adjust-
ment Subprocess.

Chapter 8, Procedures for Utility Adjustments, Section 1 Adjustments, Section 2 Utility Prop-
erty Ownership, Section 3 Right of Way Costs, Section 4 Emergency Adjustment, and Section 8
Local Utility Procedure edited to do the following:

& replace “ROW Division” with “District”,

o modify requirement for ROW Division approval of compensation consideration claims & eli-
gibility ratios < 100%,

o modify requirements to submit certain information to ROW Division,

o modify the procedures for approving emergency work authorizations.

Chapter 9, Forms and Agreements, all sections edited to do the following:

& change lump sum agreement from a $100,000 to a $500,000 ceiling

& remove discussion of district tier levels,

o modify requirement for ROW Division to approve actual cost and lump sum agreements,
.

add District Engineer approval authority for utility agreements, supplemental utility agree-
ments, and emergency work authorizations,

*

remove or reduce requirements to submit certain information to ROW Division,
remove “Monetary Cap”, “Betterment”, and “Accrued Depreciation” subsections

o modify the “District Letter of Authority” subsection


row_utility_adjustment_subprocess.htm
row_utility_adjustment_subprocess.htm
procedures_for_utility_adjustments.htm
utility_property_ownership.htm
utility_property_ownership.htm
forms_and_agreements.htm
right_of_way_costs.htm
emergency_adjustment.htm
local_utility_procedure.htm

¢ add text related to ROW Division review memo.

Contact

Gus Cannon, CTCM, Right of Way Division Director, 512.416.2852

Archives

Past manual notices are available in a PDF archive.


utl_mn_archive.pdf
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Chapter 1 — Introduction Section 1 — Utility Adjustment Overview

Section 1 — Utility Adjustment Overview

Utility Adjustment Flowchart

A flowchart showing the utility adjustment overview with interface to transportation projects is
available in PDF format.

Transition Terms and Acronyms

Table 1-1: Transition Terms and Acronyms

Former term/acronym Current term/acronym
Alternate Procedure (not CFR) Federal Utility Procedure (FUP)
Optional Alternative Procedure (OAP) State Utility Procedure (SUP)

Local Utility Procedure (LUP)

sufferance or permit statutory right

utility company utility

utility company’s facility utility facility or facility

Advance Funding Agreement AFA

Utility Accommodation Policy (UAP) Utility Accommodation Rules (UAR)

Glossary of Terms

An online TXDOT Glossary is available for definitions of terms found in this manual.

Utility Templates

ROW Division has templates available for each of its utility forms. An accessible list is below.
Clicking on a form number will allow you to save the template.

Table 1-2: ROW and MNT Division Templates Relating to Utility Adjustment Work

Form Number Title

1082 Utility Installation Request (To be used with Non-Reimbursable utility adjustments or any placement
in which the utility does not own a property interest.)

Indemnity Indemnity Agreement

N17 Release of Easement

N30 Quitclaim Deed
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ftp://ftp.dot.state.tx.us/pub/txdot-info/row/manuals/uaoverview.pdf
http://www.txdot.gov/txdoteforms/GetForm?formName=/1082.xdp&appID=/MNT&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/Indemnity.dot&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://www.txdot.gov/txdoteforms/SaveForm?formName=/N17.doc&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml
http://txeform/txdoteforms/SaveForm?formName=/N30.pdf&appID=/ROW&status=/reportError.jsp&configFile=WFServletConfig.xml

Chapter 1 — Introduction

Section 1 — Utility Adjustment Overview

Table 1-2: ROW and MNT Division Templates Relating to Utility Adjustment Work

Form Number

Title

N85 Subordination of Mineral Lease

N88 Subordination of Mineral Lease — Controlled Access Highway Facility
NPSTRA Petroleum Storage Tank Removal Agreement

U1A Affidavit of Property Ownership (Utility Owner)

UiB Affidavit of Property Ownership (Disinterested Party

uic Affidavit of Property Ownership (Property Owner)

ui13 Reimbursables Authorization Letter

U27A Certificate for Partial Payment of Utility Estimate

u27B Support for Certificate for Partial Payment of Utility Estimate

u3s Standard Utility Agreement

u40 Signature Authority

U43A Standard Utility Agreement — Lump Sum — Local Government

u43B Standard Utility Agreement — Actual Cost — Local Government

u45 Tabulation of Utility Adjustments

U47A Tabulation and Certification of Partial Payment for Utility Adjustment (LUP)
u47B Tabulation and Certification of Partial Payment for Utility Adjustment (FINAL-LUP)
u4s Statement Covering Utility Construction Contract Work

us4 Compensable Interest Certificate

U139 Indemnity Agreement for Fiber Optic Facility

U139A Master Indemnity Agreement for Fiber Optic Facility

UAdjCheck Utility Adjustment Checklist

UBillChkDist Utility Payment/Billing Checklist - District

UCFUA Certification for Utility Adjustment

UCOA Standard Utility Agreement - Supplemental Agreement

UEWA Emergency Work Authorization — Post Highway Letting

UJUAA Utility Joint Use Acknowledgement for Reimbursable Utility Adjustment
UJUACheck Utility Joint Use Acknowledgement Checklist

uUMou1l Utility Memorandum of Understanding (For Use with Utility Entities)
UMouU2 Utility Memorandum of Understanding (For Use with Utility Industry Associations)
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Table 1-2: ROW and MNT Division Templates Relating to Utility Adjustment Work

Form Number

Title

UUAD

Utility Accommodation Declaration

UUAWS

U# Assignment Work Sheet
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Section 2 — Overview of the TXxDOT-Utility Cooperative Management Process

Introduction

Utility accommodation is an integral factor in road construction and design. To provide for efficient
accommaodation of utilities and minimize delays both before letting and during the construction
phase, it is necessary to coordinate the process from program inception to completion. This is
accomplished by:

& defining authorities and responsibilities regarding utility adjustments across the functional
areas of District planning, design, right of way, and construction involving all parties contrib-
uting in this area to planning, action, and execution;

& developing a Utility Memorandum of Understanding for utility companies and trade associa-
tions to improve relations and reduce possible misunderstandings between TxDOT and
utilities;

& providing for District approval of utility contracts; and

& improving utility accounting procedures.

Distribution of Responsibilities

The TxDOT-Utility Cooperative Management Process (“The Process™) is a partnership between
TxDOT, Local Public Agencies (LPAs), when applicable, and the utility industry. A flowchart of
“The Process” is available. “The Process” provides for cooperation and shared accountability to
achieve integration of required utility accommodation with transportation improvement projects.
Proactive management of “The Process” accomplishes efficient utility accommodation and mini-
mizes project delays. Fundamental parameters form the basis for “The Process”; see discussion
later in this Section.

The utility accommodation and adjustment process will be enhanced by:

< including utility accommodation considerations in project planning, right of way, design, and
construction functions at the District level;

« distributing responsibility for utility accommodation coordination to appropriate functions
within planning, design, right of way, and construction at the District level; and

¢ defining roles and responsibilities for all responsible, necessary and interested parties for each
functional activity, including but not limited to the following:

e  Utility Provider
e TxDOT Area Engineer
e TxDOT Project Manager
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e TxDOT Project Design Engineer

e TxDOT Project Construction Engineer

e TxDOT District Utility Liaison

e TxDOT Right of Way Project Delivery Representative
e TxDOT ROW Division

e LPA representative, when applicable.

Description of Procedures

District Engineer or designated representative is responsible for comprehensive coordination of the
utility accommodation process.

Use the personnel listed above for technical expertise and consultation throughout project
development.

The responsibility for the administration of property rights issues, utility policy, and reimbursement
of eligible utility adjustments remains with Right of Way personnel.

Consider utility representatives for attendance at each Feasibility Scoping Meeting, Preliminary
Design Conference, and Design Conference.

The “TxDOT-Utility Cooperative Management Process” was developed to consider utility con-
cerns as a TXDOT project advances through the planning, design, acquisition, and construction
phases of development. “The Process” includes the following activities:

Annual Meeting(s)

Initial Project Notification

Preliminary Design Meeting(s)

Field Verification

Design Conference

Intermediate Design Meeting(s)

Final Design & Initial Construction Coordination Meeting
Pre-letting Utility Meeting

Utility Meeting After Award

® ¢ 6 6 6 0 6 o o o

Utility Coordination Meeting During Project Construction.

The “Right of Way-Utility Adjustment Subprocess” was developed to provide detailed information
specific to property rights and reimbursement requirements. The Subprocess includes the following
activities:
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Early Right of Way Release for Utility Adjustments
Field Verification

TxDOT-LPA Right of Way Contracts

Federal Project Authorization and Agreement
Right of Way Release

Alternate Procedure Approval

LPA Agreement to Contribute Funds

Contractual Agreement for Right of Way Procurement
Request for Determination of Eligibility

Utility Consultant Contract Approval

Prepare Utility Agreement Assembly

Perform Utility Adjustment

Determination of Upper Limit

® & 6 6 4 0 6 O 0 0 O o o o

Utility Payment Process.

The coordinated implementation of these processes provides early resolution of utility issues. This
eliminates problems resulting from postponing those issues until later in project development.

Identify roles and responsibilities for utilities, TXDOT District Planning, Design, ROW, Construc-
tion, and TxDOT Division personnel for each activity in “The Process” and “Subprocess.”
Descriptions of the various participants identified for each activity may be found in the TXDOT
Glossary.

Parameters

« Ultilities have a statutory right to occupy State right of way. Utilities do not infringe upon
TxDOT right of way. They are legal occupants of the right of way. At the same time, utilities
rights are subordinate to the needs of the traveling public. This right was established with the
understanding that both TXDOT and public utilities use public lands in delivery of services for
mutual public benefit.

¢ Authority and responsibility for the integration and coordination of utility concerns in the
TxDOT Plan-Design-Build-Maintain process rest with the District Engineer. Buy-in and com-
mitment to this process by top administration is of paramount importance in assuring efficient
and successful implementation.

The District Engineer may elect to delegate this responsibility and authority to the TXDOT Project
Manager at his/her discretion, based on the individual structure and resources of the District.
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& Traditional TXDOT Utility Coordinators will continue to function as a resource, consultant,
and in-house liaison as well as a liaison with utilities across the functional boundaries of “The
Process.”

¢ The TXDOT Construction Contractor should not hold the utility unilaterally responsible for
delays caused by the re-sequencing of work. Re-sequencing must include reestablishment of a
mutually agreeable utility adjustment schedule.

& The list of participants in each activity in “The Process” should include, but not be limited to,
those indicated in the model. The Responsible Party is to identify and include additional Nec-
essary Parties and Interested Parties into “The Process” as discovered or otherwise deemed
appropriate. Necessary parties may include associates of other parties to “The Process,” as
required.

& Field verification of utility facility locations will be a cost and expense of right of way when
performed under the authority of a TXDOT contract or agreement (i.e., reimbursable utility
adjustment agreement).

& According to Transportation Code, 8224.008, “Utility Relocation Costs,” the cost of relocating
or adjusting utility facilities associated with the acquisition of right of way by or for TXDOT is
a cost of the acquisition. Therefore, reimbursable utility relocation costs are a right of way
expense.
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Section 3 — Liaison between TxDOT and Utilities

General

TxDOT promotes liaison at all levels with the utility industry to provide maximum lead-time, effi-
cient flow of information, and early adjustment. The American Association of State Highway and
Transportation Officials (AASHTO) and the International Right of Way Association (IRWA) at the
national level encourage the states, through their departments of transportation, to establish utility
liaison committees. Both the annual AASHTO/FHWA Right of Way and Utilities Conference and
the IRWA Conference devote several workshops to address the issues of highway/utility coopera-
tion and coordination. Utility representatives from all segments of the utility industry and
representatives of various states' departments of transportation can then establish and maintain a
framework for exchange of information, concerns, and ideas. This education and mutual sharing of
issues by all parties should encourage efforts to accomplish the following objectives:

¢ prompt accomplishment of utility adjustments;

& performance of utility adjustments in a manner providing maximum safety to the traveling
public, TXDOT personnel, and utility industry personnel;

+ provision of adequate protection to the highway and utility facilities; and

& performance of utility adjustments at minimum cost, inconvenience, and delay to the highway
and utility industries.

The education and sharing of information should also be carried out at the local level. Several Dis-
tricts have developed Utility Coordination Councils to accomplish the open exchange of
information among the private and public utilities, governmental agencies, and construction related
organizations. They promote cooperation among these groups in the planning, design, and imple-
mentation of projects affecting one another. Each local group should strive for a proactive liaison
between all parties for everyone’s mutual benefit.

TxDOT Districts should conduct continuing liaison on the local level from the preliminary study
stage to completion of construction. The inability to provide for efficient adjustment of utility facil-
ities can create delays in project planning and/or delays during the construction phase, resulting in
increased construction costs and contractor claims.

Lapses in the efficient adjustment of utility facilities typically result from a breakdown of commu-
nication, cooperation, and/or coordination. To overcome these lapses, maintain a proactive effort
that includes the following:

Communication. There must be a continuous flow of information between all parties involved in
the utility adjustment process. Therefore, it is important that TXDOT and utilities respond quickly
to requests for information.
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Cooperation. TxDOT and utilities must cooperate in executing the process of utility adjustment.

o TxDOT, for its part, must do the following:

Utilize the “The Process.”

Eliminate conflicts with utility facilities through modifications in project design, when
feasible.

Include, as a part of project sequencing, utility adjustment work to be accomplished
during construction.

Include utility adjustment work in the highway contract, when possible, and in the agree-
ment with the utility.

& Utilities, for their part, must do the following:

Participate in “The Process.”

Begin preparing utility adjustment plans when TxDOT plans are at a stage where they
show a refined profile, basic drainage requirements, and pavement structure design.

Coordination. TxDOT should take the lead in coordinating the utility adjustment process.

¢ Some areas to be coordinated are as follows:

Notification of project schedules.

Notification when project development is delayed or letting priority is revised, so that
resources can be reallocated.

Facilitation of a cooperative venture among two or more utilities for the collective perfor-
mance of the work, i.e., common trenching, joint occupancy.

Completion of advanced funding agreements when non-reimbursable work is included in
the highway contract.

Submission of utility adjustment design information, an itemized estimate, and special
provisions and specifications for constructing the utility adjustments that will be included
in TXDOT contract documents.

Approval of the Utility Adjustment Agreement
Notification of any change orders that occur after letting of the construction contract.

o Utilities, for their part, must notify TxDOT of:

any change in company name, ownership, mergers, and acquisitions;
financing;

windows of adjustment time;

location of utilities;

manpower availability;

unique design considerations;

changes in function or status of utility (i.e., public or private);
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e ability to meet TXDOT schedules; and
e any abandonments.

Utilities are encouraged to inform TxDOT of proposed new installations so utility construction can
be accomplished in a manner compatible with proposed highway projects, whenever it is feasible.
This may eliminate future adjustments, thereby avoiding the inconvenience of utility service dis-
ruption and person-hour loss to both the utility and to TxDOT.

General Accounting Office Report

The Transportation Equity Act for the 21st Century (TEA-21) directed the United States General
Accounting Office (GAO) to assess the impact that delays in relocating utilities were having on the
delivery and cost of Federal-aid highway and bridge projects. The reader may review the entire
GAOQ Report for more information.

In summary, the report identified the following areas that may cause delays:

L 2

*

L 2

* & 6 6 O o o

Short periods for the State to plan and design a project.
Relocations given low priority by utilities.

Increased workload on utility adjustment crews because of an increase in highway and bridge
construction.

Delays in starting utility adjustment because some utilities would not start work until a con-
struction contract was advertised or let.

The phasing of construction and utility relocation work was out of sequence.
There was inadequate coordination or sequencing among the utilities.
Inaccurate locating and marking of existing utility facilities.

Delays in obtaining right of way.

Shortages of labor and equipment for the utility contractor.

Project design changes that require changes to utility relocation designs.

Utilities were slow in responding to contractor’s requests to locate and mark underground
utilities.
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Section 4 — Fiscal Responsibility

Eligible Utilities

Although utilities may be publicly-owned, privately-owned, or cooperatively-owned and directly
or indirectly serving the public, their function determines their eligibility for reimbursement of
adjustment as prescribed in this Manual, in accordance with 23CFR 8645.107. For utility adjust-
ments to be eligible, they must either have a compensable interest in their present location, be
eligible for Federal participation in the adjustment cost, or compensable under another state statute.
As an example of how function determines eligibility, a privately-owned facility serving one or
more individuals, but not the public, and used for the benefit of certain individual recipients of the
service, must be considered as an improvement, not an eligible utility. Therefore, it must be
adjusted through special handling through the appraisal review process. The determination regard-
ing whether privately-owned lines are eligible for adjustment under 23CFR 645 may be made at the
District level. Where there is a question of eligibility, consult the ROW Division before appraisal of

the property on which the facility is located and before authorizing the owner to prepare a plan for
adjusting the facility.
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General

Section 5 — Programming and Authorization

Program the cost of adjusting reimbursable utility facilities as a cost of right of way acquisition.
District personnel must delay requesting a utility to prepare plans and estimates or incur any utility
adjustment costs, including preliminary engineering, until the ROW Division has issued the appro-
priate release. Costs incurred by a utility before issuance of such release will be ineligible for
State reimbursement. The appropriate release will involve one or more of the following types of
releases.

Right of Way Releases for Utility Work

For related information, see Chapter 2 of the Right of Way Manual Vol. 2 - Right of Way Acquisition
Manual.

L 2

Limited Release for Utility Investigation. This release establishes a point in time by which eli-
gible costs for utility investigation may occur. However, no physical adjustment of an eligible
utility’s facilities can be authorized or accomplished under the terms of this type of release.
This release will allow proper coordination of utility activities, i.e., investigation of utility
location, with the appropriate District personnel. This could be initiated as early as Advance
Project Development (Advance Planning). An Alternate Procedure (AP) request will not be
allowed if Federal funds are to be requested on this type of release. The requirements for
this type of release are:

e Commission Minute Order - Project Authorization

e Federal Project Authorization and Agreement (FPAA), if Federal funding is to be
requested.

e Letter from District requesting authorization to begin preliminary engineering for utility
work in accordance with the TxDOT Utility Manual.

e Approval by the Director of the ROW Division

Limited Right of Way Release for Utility Work Only. This release is typical of projects where
no right of way acquisition has been planned, but reimbursable utilities are encountered. Gen-
erally, no other right of way work is performed under the ROW CSJ assigned to the project.
Costs may be charged against the ROW CSJ when this type of release is used. The require-
ments for this type of release are:

e Commission Minute Order - Project Authorization

e Environmental clearance

e Administratively complete copy of an approved right of way map.
e Request from the District for release
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Federal Project Authorization and Agreement (FPAA), if applicable, for Federal funding
Contractual Agreement with LPAs , if applicable; include three copies of the agreement
Copy of the check for the LPA's contribution amount

Copy of the LPA's resolution

& Partial Release. Specific U-parcels may be released for utility work when the right of way map
sheets on which they are identified have been entered into the Right of Way Information Sys-
tem, (ROWIS), although the entire map may be incomplete. The requirements for this type of
release are:

Commission Minute Order - Project Authorization
Environmental clearance

Copy of an approved right of way map, property descriptions, and parcel plats for specific
parcels release

Federal Project Authorization and Agreement (FPAA), if applicable, for Federal funding

Executable Contractual Agreement with LPAs , if applicable; include three copies of the
agreement

Copy of the check for the LPA's contribution amount
Copy of the LPA's resolution

¢ Full Right of Way Release. All costs may be charged to the ROW CSJ. When issued by the
ROW Division, the Full Right of Way Release includes utility work and all other right of way
activities. This would include processing of the Utility Agreement Assembly, acquiring
replacement utility right of way, physical adjustment of utility facilities, and reimbursement of
eligible cost incurred. Issuance of a full right of way release is contingent upon completion of
the following:

Approved schematic

Approved right of way map submitted to ROW Division

Right of way project cost estimate

Environmental clearance

Federal Project Authorization and Agreement (FPAA), if required
Executed contractual agreement with LPA, including funding, if applicable.

Federal Project Authorization and Agreement (FPAA)

FHWA, by issuance of an Federal Project Authorization and Agreement (FPAA), documents the
approval of Federal cost participation in a right of way project. The FPAA is required for the ROW
Division to issue a full right of way Release. Do not request approval for a full Right of Way
Release before an environmental approval for the project is obtained. If Federal reimbursement will
be requested for any of the cost incurred under the Limited Right of Way Release For Utility
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Work Only above, these costs must be associated with preliminary engineering and the actual relo-
cation costs for the project, which includes costs associated with obtaining environmental
clearance.

Eligible costs for preliminary engineering and replacement right of way incurred by a utility after
issuance of the ROW Division’s release will be reimbursed. Costs of performing adjustments will
be eligible upon utility agreement approval or authorization by the LPA, whichever is applicable.

For more information on eligible costs, see Chapter 11, Section 3, Final Billings.

Utility Reimbursement Policies (Interstate Highways)

TxDOT Policy. TXDOT participation in the costs of necessary utility adjustments is set forth in the
Transportation Code, §203.092. Participation on highways within the Interstate Highway System is
limited to those adjustments eligible for Federal cost participation per 23CFR Part 645. Note that

23CFR Part 645 requires prior approval by TxDOT and the FHWA for any phase of utility work.

Neither Federal rule nor State statutes provide for cost participation where utility removal occurs
without subsequent replacement or relocation. Accordingly, State participation in such removal is
dependent upon the utility possessing a compensable interest in the land occupied by the removed
facilities. Participation is limited to the value of the real property interest, less the salvage value of
the removed or abandoned facilities.

Cost participation in an adjustment where the utility possesses no real property interest is limited to
the cost of relocation. New real property interests acquired by the utility after the relocation are not
eligible for cost participation.

Federal Utility Reimbursement Regulations. 23CFR 645.111 prescribes reimbursement controls
and general requirements as well as requiring prior TXDOT approval for certain phases of utility
work. FHWA approval is required for facilities such as reservoirs, substations, and tank farms, etc.
Unless this requirement is met, many items otherwise eligible for State and Federal participation
may be declared ineligible.

Utility Reimbursement Policies (US, State (TX), FM, and RM Highways)

TxDOT will participate with the LPA in necessary utility adjustments required by improvements of
the State Highway System when the utility possesses a compensable interest.
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Chapter 2 — TxDOT-Utility Cooperative Management Process
and Subprocess

Contents:

Section 1 — TxDOT Utility Cooperative Management Process - “The Process”

Section 2 — Right of Way Utility Adjustment Subprocess - “The Subprocess”

Section 3 — Memorandums of Understanding (MOU)
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Section 1 — TxDOT Utility Cooperative Management Process - “The Process”

Overview

The TXDOT-Utility Cooperative Management Process (“The Process”) is a system of cooperative
planning, design and construction coordination associated with the accommodation of highway-
utility joint occupancy. This method will minimize conflicts and construction delays, thereby elim-
inating or reducing contractor claims

The major procedures used to accomplish the adjustment and accommodation of reimbursable util-
ity facilities on TxDOT projects are listed below. The first three are available as flowcharts in PDF
format.

& State Utility Procedure

o Federal Utility Procedure
o Local Utility Procedure
.

Non-Reimbursable Procedure

For detailed information about procedures, refer to:
& State Utility Procedure (SUP)

& Federal Utility Procedure (FUP)

¢ Local Utility Procedure (LUP)

The Overview of Utility Adjustment flowchart shows an overview of utility and engineering tasks
and may be viewed and/or downloaded in PDF format.

Exchange of Preliminary Information: Annual Meeting - Process Activity |
& Participants
1. Responsible Party
e TxDOT District Engineer/Area Engineer/Regional or Special Office
2. Necessary Parties
e TxDOT Area Engineer or designee
e TxDOT Right of Way Representative
e Utility Representative
e Local Participant Representative

3. Interested Parties
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e FHWA Representative(s)

e  TxDOT Utility Liaison

e TxDOT Environmental Representative
e TxDOT Advance Planning Engineer

Obijectives

Cooperative TxDOT-Utility Industry discussion of Statewide Transportation Improvement
Program (STIP).

Provide STIP project listing with information presented in a utility friendly format.

Discussion of projects from utility perspective to identify potential utility conflicts and
impacts.

Activity Narrative

This meeting is held each year following approval of the TxDOT STIP. Prior to the meeting, a
“utility friendly” chronological listing of the upcoming year’s proposed construction letting
schedule should be prepared for general distribution to local utility industry representatives.
This “utility friendly” project listing is prepared with focus on TXDOT projects and project
information of particular interest to utilities and in a format that is clear and understandable to
the public. In order to insure clarity, it is recommended that the project listing be prepared as a
cooperative TxDOT-Utility effort. Projects should be listed in chronological order by proposed
letting. Project categories without utility impacts should be eliminated from this customized
listing (i.e., overlays, pavement markings, and maintenance contracts). The Annual Meeting is
conducted by TxDOT and is intended to provide a forum for discussion of the TXDOT con-
struction schedule with local utilities. Particular emphasis is placed on early awareness of the
major utility concerns associated with accommodating TxDOT construction. Early communi-
cation of this type provides utilities with the opportunity to do fiscal planning for upcoming
construction with consideration given to utility budget cycles, construction schedules, and con-
sumer service requirements.

Exchange of Project Specific Information: Initial Project Notification - Process Activity 11

*

1.

Participants

Responsible Party
e  TxDOT Project Design Engineer

Necessary Parties

e Local Agency Representative

e  Utility Liaison

e TxDOT Design Consultant

e TxDOT Right of Way Representative

ROW Utility Manual 2-3 TxDOT 05/2016



Chapter 2 — TxDOT-Utility Cooperative Section 1 — TxDOT Utility Cooperative Management
Management Process and Subprocess Process - “The Process”

¢ U KA W D e

e TxDOT Utility Liaison

Interested Parties

e  TxDOT Design Team

e TxDOT Environmental Representative
e TxDOT Advance Planning Engineer

e Other TXDOT Parties as Applicable

Obijectives

Provide preliminary project description, scope, and letting schedule to utilities.

Set date for preliminary design meeting.

Identify TXDOT Project Design Engineer & TxDOT Design Consultant if appropriate.
Request identities of utility contacts to be assigned to the TXDOT project.

Request block maps/mark ups from utilities.

Activity Narrative

Prerequisites to the Initial Project Notification include completion of a preliminary schematic
or other general representation of the proposed project layout. The TXDOT Project Design
Engineer has been appointed and, if applicable, a TXDOT Design Consultant has been
retained. A list of potentially impacted utilities is compiled, right of way mapping has begun,
and TxDOT is ready to begin design of the facility.

This activity in “The Process” will typically take the form of a project specific letter of infor-
mation prepared for distribution to all known utilities and other concerned parties. The purpose
of the Initial Project Notification is to advise utilities of the general characteristics of an
upcoming TXDOT project and to provide an illustration of the project footprint for mark-up of
utility facility locations, which occupy the project area. The notification will also introduce the
Responsible Party and other TXDOT contacts for the project and request the submittal of utility
block maps, as-built plans or system drawings to indicate utility facility locations and other
features. The Initial Project Notification will announce the time and location of the Preliminary
Design Meeting (Process Activity I11) below and should be sent out no less than two weeks
before to insure full attendance and to allow adequate time for compiling requested informa-
tion by the utilities.

Exchange of Project Specific Information: Preliminary Design Meeting - Process Activity 111

L 2

1.

Participants

Responsible Party

e TxDOT Project Design Engineer
Necessary Parties

e Utility Representatives
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e Utility Design Representative

e TxDOT Design Consultant

e TxDOT Utility Liaison

e TxDOT Right of Way Representative
Interested Parties

e TxDOT Advance Planning Engineer

e TxDOT Design Team

e TxDOT Environmental Representative
e Other TXDOT Parties as Applicable

e LPA Parties as Applicable

Objectives

Discuss TXxDOT preliminary design and schedule.

Introduce TXDOT and Utility Representatives.

Discussion of TxDOT Utility concerns:

e  Utility Accommodation Rules (UAR)

e Reimbursement eligibility criteria

e Expected magnitude of impact

Action plan for accurate utility locations:

e Subsurface information provider

e Response time and schedule of provider

Establish the level of utility involvement for each utility.

Set date or identify milestone for Design conference (Process Activity V).

Activity Narrative

The Preliminary Design Meeting is held within approximately two weeks of the Initial Project
Notification (Process Activity I1). This meeting is different from the Design Conference. At
this meeting, TXDOT and Utility Design Representatives will be introduced, including any
consultants that they may use in the design process. TXxDOT will describe the proposed
improvements, the anticipated schedule and potential impact on utilities. The discussion of
TxDOT design will include those items of particular interest to utilities, such as drainage facil-
ities, typical sections, structures, and other roadside features. TxXDOT’s UAR and
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reimbursement eligibility criteria will be explained at this time. It is important to identify con-
ditions that would prevent compliance with the UAR and propose potential solutions.

An action plan for locating affected utility facilities can be developed after a determination has
been made whether the field verification is to be accomplished jointly or independently. Con-
cerns to be addressed in the action plan are as follows:

e The immediate need for horizontal and vertical alignment information

e Physical constraints affecting the methods and equipment to be used in the locating
process

e Anticipated schedule and response time of the information provider(s)

During the Preliminary Design Meeting, a determination will be made regarding the level of
utility involvement for each utility. Those identified as being Level 3 require no further
involvement. Those identified as being Level 2 or Level 1 will continue as active participants
in “The Process.”

Because of the above discussion, a milestone will be identified or a date set for the Design
Conference (Process Activity V). An appropriate milestone is a project related activity that
triggers the need to start detailed design coordination (i.e., completion of drainage design or
availability of field verification information).

Exchange of Project Specific Information: Field Verification - Process Activity 1V

*

1.

.
1
2.
3

Participants

Responsible Party

e TxDOT Project Design Engineer

Necessary Parties

e  Utility Design Representative

e TxDOT Design Consultant

e TxDOT Design Team

Interested Parties

e Subsurface Utility Engineering (SUE) Provider
e TxDOT Utility Liaison

e TxDOT Construction & Maintenance

e Other TXDOT Parties as Applicable

Obijectives

Identify ownership of utility facilities.

Determine accurate horizontal and vertical locations.

Utility locations identified in terms of TXDOT Control Datum.

ROW Utility Manual 2-6 TxDOT 05/2016


../glo/s.htm#i1013221
txdotutility_cooperative_management_process_and_subprocess.htm#i1007282

Chapter 2 — TxDOT-Utility Cooperative Section 1 — TxDOT Utility Cooperative Management
Management Process and Subprocess Process - “The Process”

*

1.

Activity Narrative

Accurate Field Verification of some utility facilities on complex projects will be required to
design TxDOT features to avoid conflicts, to relocate the utility or to conclude that neither is
necessary. The extent of information needed, and the information provider for each facility,
will have been decided by mutual agreement between the TXDOT Project Design Engineer and
the Utility Design Representative at the Preliminary Design Meeting (Process Activity 111). It
should be noted that in some situations, this information would not be warranted. For instance,
if it is obvious that relocation is imperative, such as an existing overhead pole line located in
the proposed pavement, additional verification is an unnecessary expense.

Field Verification information can be obtained from a number of sources: the utility's forces, a
utility design consultant, TXDOT survey or maintenance crews, a One-Call locator service, or
a SUE provider. In order for a utility to incur reimbursable costs or for TXDOT to retain a SUE
provider, it is imperative that a right of way release be in place. If the foregoing has not
occurred, the information must be obtained at no expense to TxDOT.

The Field Verification information should be supplied in TXDOT control datum to accurately
apply the locations to TXDOT drawings. This will help to resolve any identified conflicts.

Design and Utility Construction Phase: Design Conference - Process Activity V

*

1.

Participants

Responsible Party

e TxDOT Project Design Engineer
Necessary Parties

e Utility Design Representative

e TxDOT Design Consultant

e TxDOT Design Team

e TxDOT Utility Liaison

Interested Parties

e TxDOT Project Construction Engineer
e  Utility Inspector

e LPA representatives

e Other TXDOT Parties as Applicable
Obijectives

Cooperative discussion of TXDOT and utility design concepts and criteria.
Discussion of right of way issues.

Discussion of utility adjustment issues.
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4. Discussion of utility bid process and contracting options.
5. Discussion of design schedules and construction time line for all entities.
6. Set date or schedule for Progress Tracking Meeting(s).
& Activity Narrative
1. The Design Conference provides a forum to discuss potential utility impacts and promote

cooperative solutions before the development of more detailed preliminary design. The partic-
ipants will exchange the field verification results, investigate alternatives, and propose
recommendations to minimize impacts. To facilitate this discussion, the TXDOT Project
Design Engineer should present at this meeting anticipated location and type of drainage facil-
ities, structures, and other roadside features.

Right of way issues to be discussed may include adequacy of the proposed right of way,
sequencing of parcel acquisition critical to anticipated construction phasing, utility accommo-
dations, environmental concerns and obstacles (e.g., petroleum storage tank systems (PSTS),
hazardous materials).

Utility issues to be discussed may include necessity, justification, and scope of work for any
proposed utility adjustment, UAR compliance, and possible TXDOT design modifications to
minimize utility conflicts. Contracting options for utility adjustments to be considered are
work to be performed by the utility, joint bids between utilities and incorporation of the utility
work in the transportation project contract. Other issues that may be applicable are escrow
agreements for non-reimbursable utility work included in the TXxDOT Plans, Specifications,
and Estimate (PS&E).

The Design Conference will provide an initial opportunity to integrate the projected construc-
tion time lines of all parties with the TXDOT design schedule. Consideration should also be
given to setting the schedule for the first Intermediate Design Meeting (Process Activity VI).

Design and Utility Construction Phase: Intermediate Design Meeting(s) - Process Activity VI

*

1.

Participants

Responsible Party
e TxDOT Project Design Engineer

Necessary Parties

e Utility Design Representative

e TxDOT Design Consultant

e TxDOT Design Team

e TxDOT Utility Liaison

e TxDOT Right of Way Representative

Interested Parties
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e TxDOT Project Construction Engineer
e  Utility Construction Representative
e Other TXDOT Parties as Applicable

Obijectives

Clarify highway-utility design concepts from previous meetings.

Incorporate highway-utility design changes as appropriate to avoid or minimize conflicts.
Establish sequence of work schedules.

Track design progress of all parties.

Report on status of right of way acquisition.

Report on status of TXDOT letting schedule.

Begin document preparation for reimbursable adjustments and escrow agreements.
Determine frequency of Intermediate Design Meetings.

Activity Narrative

At the discretion of the TXDOT Project Design Engineer the frequency of the Intermediate
Design Meetings will be commensurate with the complexity of the TxDOT-Utility collective
design effort. The meetings are intended to track the progress of ongoing design processes, fur-
ther develop design concepts from previous meetings, identify design conflicts, and investigate
solution alternatives. The first meeting in this series must begin before the design plan is one-
third completed.

Adequate design progress of features relevant to utility facilities must have occurred at this
point in “The Process.” During this phase of project development, utilities may begin actual
physical adjustment of facilities. Should it be anticipated that the work would be eligible for
reimbursement, the utility must initiate required documentation in accordance with the Right
of Way Subprocess Activity IX (Prepare Utility Agreement Assembly) before beginning work.

Right of way parcel acquisition is ongoing; therefore, the right of way map and full project
release for right of way acquisition must have been secured before the Intermediate Design
Meetings. These meetings provide an opportunity to reconfirm or adjust right of way acquisi-
tion priorities in recognition of design/construction phasing. Consideration should be given to
any required hazardous materials remediation. If design moves forward without consideration
of the right of way acquisition process, a flaw to effective TxDOT-Utility project coordination
results.

Utilities with Level Il involvement will typically resolve conflicts and discontinue participa-
tion in “The Process” during the Intermediate Design Meetings.
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Design and Utility Construction Phase: Final Design & Initial Construction Coordination Meeting
- Process Activity VII

*

1.

Participants

Responsible Party

e TxDOT Project Design Engineer
Necessary Parties

e Utility Construction Representative

e Utility Design Representative

e TxDOT Design Consultant

e TxDOT Project Construction Engineer
e TxDOT Right of Way Representative
e TxDOT Utility Liaison

Interested Parties

e TxDOT Area Engineer

e Other TXDOT Parties as appropriate

Objectives

Establish priorities for remaining/outstanding right of way acquisition.

Establish schedule for utility clearance, set dates with consideration of ongoing operations,
other non-TxDOT commitments, and seasonal considerations (budget cycle, service demand

obligations).

Finalize Plans, Specifications and Estimate (PS&E) Submission:

e Right of way acquisition status

e  Utility adjustment status

e Hazardous Materials Remediation
e Special Provisions

e Integration of remaining utility adjustments into TXDOT project sequence of work.

e Special Specifications for utility construction in TXxDOT contract

e Utility adjustment plans when included in TXDOT contract

e  Utility cost estimates

Finalize details for preparation of escrow agreements.

Set dates for pre-letting utility conference and preconstruction conference.

Activity Narrative
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1. The Final Design & Initial Construction Coordination Meeting is the last meeting before sub-
mittal of the PS&E to Austin for approval. The TXDOT Project Design Engineer is responsible
for preparation of the utility Special Provisions and special specifications. The sequencing of
TxDOT construction and utility work will be coordinated for inclusion into the PS&E submis-
sion. Overall utility workload must be considered in order to insure that personnel and

equipment will be available at the time of proposed construction.

2. The TxDOT Utility Liaison should be included in the development of utility special specifica-
tions for utility construction to be included in the TXDOT construction project to insure
compliance with the TXDOT UAR. Utility bid items must be separated from the TXDOT items
for the transportation project. If the utility adjustment is reimbursable, the utility bid items
must be charged to a separate ROW CSJ number. Finalize details of escrow agreements and
obtain mutual agreement among local parties before submission of PS&E.

3. The TxDOT Right of Way Representative will be responsible for compiling current right of
way acquisition and relocation assistance information for preparation of the corresponding
special provisions and certifications. Priorities are established for the acquisition of outstand-
ing right of way parcels.

Design and Utility Construction Phase: Pre-letting Utility Meeting - Process Activity VIII

& Participants

1. Responsible Party

TxDOT Project Design Engineer/TXDOT Project Construction Engineer

2. Necessary Parties

Utility Construction Representative
Utility Design Representative

TxDOT Design Consultant

TxDOT Project Construction Engineer
TxDOT Right of Way Representative
TxDOT Utility Liaison

3. Interested Parties

TxDOT Area Engineer
Other TXDOT Parties as appropriate

o Objectives

Declare specific status of:

Right of way acquisition schedule
Relocation schedule
Hazardous material remediation schedule
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e  Utility adjustments outside of PS&E

Update construction schedules for TXDOT and Utility construction.
Announce Special Provision/Certification dates and identify recent revisions.
Finalize remaining utility designs.

Activity Narrative

The Pre-letting Utility Meeting is held due to the lapse of time and likelihood of design modi-
fications that may affect utility adjustments after PS&E submittal. This meeting will be
conducted before the TXDOT Pre-bid Conference to identify utility concerns for prospective
bidders. The purpose of the Pre-letting Utility Meeting may be served by including local utili-
ties in the TXDOT Pre-bid Conference, if held locally. In this instance, the Responsible Party
becomes the TXDOT Project Construction Engineer

When a separate Pre-letting Utility Meeting is held, it is the TXDOT Project Design Engineer’s
responsibility to insure that pertinent information is conveyed at the Pre-bid Conference. This
meeting will provide a final opportunity to refine special provisions before receipt of bids.

Particular attention should be given to the coordination of outstanding utility adjustments with
the TxDOT sequence of work. Effective coordination will maximize mutual benefits to be real-
ized by all parties to the cooperative effort.

Construction Phase: Utility Meeting After Award - Process Activity 1X

*

1.

Participants

Responsible Party
e TxDOT Project Construction Engineer

Necessary Parties

e Utility Construction Representative
e  Utility Inspectors

e TxDOT Construction Contractor

e TxDOT Right of Way Representative
e TxDOT Utility Liaison

Interested Parties

e Utility Design Representative

e TxDOT Project Design Engineer

e TxDOT Area Engineer

e Other TXDOT Parties as appropriate

Objectives
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Identify Utility Construction Representatives.

Establish:
e Construction start date
e Date of Preconstruction Conference if held separately

Update specific status of:

e Right of way acquisition

e  Utility adjustments

Discuss schedule of work and coordination of utility adjustments.
Activity Narrative

The primary purpose of the Utility Meeting After Award is to transfer responsibility for the
project from the TXDOT Project Design Engineer to the TXDOT Project Construction Engi-
neer. This utility coordination meeting will occur after the contract award and before the start
of construction. It may be combined with the normal TXDOT Preconstruction Conference on
less complex jobs as determined by the TXDOT Project Construction Engineer.

The Utility Meeting After Award provides the opportunity to identify and discuss the status of
outstanding acquisition of parcels identified in the Special Provisions.

It is also appropriate at this meeting to identify the various methods by which utility adjust-
ments will be coordinated with the TXDOT project. It is important to distinguish those
adjustments that are included as bid items accomplished in the TXDOT contract from those to
be accomplished by the utility and coordinated with TXDOT construction. For those utilities to
be adjusted outside of the TXDOT contract, discussion should focus on current status of adjust-
ments in reference to clearance dates identified in the Special Provisions and TXDOT project
sequencing necessary to accommodate the schedule. If the contractor elects to resequence con-
struction activities, the TXDOT Project Construction Engineer is responsible for assuring that
utility concerns are incorporated in the revised sequence of work.

Discussion of utility work to be accomplished in the TXDOT contract will include coordination
of inspection responsibilities with affected parties.

Construction Phase: Utility Coordination Meeting During Project Construction - Process Activity

X

Participants

Responsible Party

e TxDOT Project Construction Engineer
Necessary Parties

e Utility Construction Representative

e  Utility Inspectors

ROW Utility Manual 2-13 TxDOT 05/2016



Chapter 2 — TxDOT-Utility Cooperative Section 1 — TxDOT Utility Cooperative Management
Management Process and Subprocess Process - “The Process”

= e W N = e

e TxDOT Construction Contractor

e TxDOT Inspectors

e TxDOT Right of Way Representative
Interested Parties

e TxDOT Area Engineer

e TxDOT District Director of Construction
e TxDOT Project Design Engineer

e TxDOT Utility Liaison

e Other TXDOT Personnel as appropriate

Objectives

Continuous coordination of utility adjustments.

Claim-free and delay-free project progression and completion.
Comprehensive inspection and documentation of utility installations.
Activity Narrative

This series of coordination meetings may be conducted in conjunction with regularly sched-
uled partnering sessions. The frequency and format of meetings for this phase of coordination
will be established as needed at the discretion of the TXDOT Project Construction Engineer.

Continuous utility coordination during project construction is essential to minimize delays and
reduce contractor claims. By establishing a forum for the regular exchange of information as
the construction of the project progresses, the TXDOT Project Construction Engineer can track
and thus insure that schedules established in the Special Provisions of the contract are
maintained.

In the case of reimbursable adjustments, coordination with the utilities is invaluable for clarify-
ing inspection requirements and insuring that complete information on utility personnel,
materials and equipment employed in the adjustment are recorded.
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Section 2 — Right of Way Utility Adjustment Subprocess - “The Subprocess”

Flowcharts

Flowcharts of the State Utility Adjustment Procedure (SUP), LPA Utility Adjustment Procedure
(LUP), and the Federal (FUP) Utility Adjustment Procedure are available for viewing and/or down-
loading in PDF format.

Early Right of Way Release for Utilities - Right of Way Subprocess Activity |

*

1
2
.
1
2.
3
.
1

Participants

TxDOT Right of Way Representative

TxDOT ROW Division

Objectives

Identify need and requirements for early release.
Document justification for and approval of early release.
Approval of Early Release.

Activity Narrative

To properly coordinate utility activities with advance project development, an Early Right of
Way Release for Utilities must be obtained. The early right of way release provides the author-
ity for TXDOT to incur costs for preliminary utility activities before the normal right of way
release. Normal right of way release is contingent upon completion of environmental studies,
route studies and receipt of the right of way map by the TXDOT ROW Division. These prereg-
uisites may not always be complete at this point. Types of utility activities that will typically be
the subject of this early release include location determination, potential conflict identification,
and preliminary cost estimate preparation.

Documentation is necessary to establish TXDOT internal controls for audit purposes. The early
right of way release must originate with a written request prepared by the District with
approval granted by the TXDOT ROW Division.

Costs incurred for utility activities under the early right of way release will not be subject to
Local Public Agency (LPA) participation. If Federal cost participation is requested on the proj-
ect, the early utility activities must be included as components of the environmental
investigations.

Field Verification - Right of Way Subprocess Activity 11

L 2

Participants
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3
4
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1
2
3
.
1

TxDOT Project Design Engineer

TxDOT Utility Liaison

TxDOT ROW Division

Utility Design Representative

SUE Provider (If required)

Objectives

Identify ownership of utility facilities.

Determine accurate horizontal and vertical location of utility facilities.
Utility locations identified in terms of TXDOT control datum.
Activity Narrative

The purpose of the Field Verification is to determine the type, location, and ownership of util-
ity facilities. Field Verification activities will require securing an “Early Right of Way Release
for Utilities - Right of Way Subprocess Activity I” to incur the associated costs if necessary. If
Federal cost participation is involved in the project, reimbursable field verification activities
will be considered as incidental to environmental studies for preliminary engineering up to,
and including, the determination of horizontal location without excavation.

Field Verification services may be provided by a Subsurface Utility Engineering (SUE) pro-
vider, by individual or groups of utilities, or by TXDOT personnel. In reference to the Right of
Way Subprocess, the involvement by right of way personnel will be to provide payment where
applicable, and to assist in coordination activities incidental to payment.

Federal Project Authorization and Agreement (FPAA)- Right of Way Subprocess Activity 111 (a)

*

1
2
3
.
1
2
.

Participants

TxDOT Right of Way Representative

TxDOT Division

Federal Highway Administration (FHWA)

Obijectives

Secure right of way project release on Federal-aid right of way projects.
Approval of federal cost participation.

Activity Narrative
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The Federal Project Authorization and Agreement (FPAA) documents the approval for Federal
cost participation in a right of way project. It must be obtained as a prerequisite for the TxDOT
ROW Division

Necessary information for the FPAA will include the utility name(s), locations of existing
facilities by station number and estimated cost of adjustment(s) by utility.

The FPAA may be requested concurrently with the Alternate Procedure Approval (Subprocess
Activity V).

TxDOT-LPA Right of Way Contracts - Right of Way Subprocess Activity 111 (b)

*
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Participants

Local Public Agency (LPA)

TxDOT Right of Way Representative

TxDOT ROW Division

Objectives

To establish cost participation and work responsibilities between TXxDOT and LPAs.
Satisfy prerequisites to secure right of way project release on Non-Federal-aid projects.
Activity Narrative

It is necessary to determine the authorization for the proposed adjustment of utility facilities to
decide how to proceed in obtaining approval of Utility Adjustment Agreements. It is also nec-
essary to confirm that the LPAs will transfer responsibility to TxDOT for acquisition of right
of way and utility adjustments, and/or if you have contractual documentation of LPA participa-
tion in eligible costs before you start the process of preparing an agreement assembly.

When there is Federal-Aid in right of way, inclusive of utility costs, the FHWA Letter of
Authorization (see “Federal Project Authorization and Agreement (FPAA)- Right of Way Sub-
process Activity Il (a)”) is FHWA’s authorization for TXDOT to assume total oversight of the
utility adjustment process.

When there is no federal cost participation in right of way, inclusive of utility adjustments,
contractual agreements with LPA participants are required. The execution of contractual agree-
ments establishes responsibilities for acquisition of right of way, adjustment of utilities and
cost sharing between the LPA(s) and TxDOT. The type of contract to be used is determined by
whether the LPA desires to administer right of way activities and payments or defer those
responsibilities to TXDOT. There are two general types of contractual agreements as follows:

e On non-Federal-Aid right of way projects when the LPA administers the payments to util-
ity entities, it is also necessary to execute an Agreement for Right of Way Procurement.
This agreement allows the LPA to assume oversight of the utility adjustment payment pro-
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cess. In return, TXDOT will reimburse the LPA the agreed percentage of actual eligible
expenditures.

e On non-Federal-Aid right of way projects where TxDOT is to administer the payments to
utility entities, it is necessary to execute an Agreement to Contribute Funds, with the LPA.
This agreement is the LPA’s assignment to TXDOT of the responsibility to oversee the util-
ity adjustment and payment process. In return, the LPA will escrow to TxDOT the agreed
percentage of cost participation based on the right of way project estimate and amend-
ments thereto.

It is the responsibility of the TXDOT Right of Way Representative, in cooperation with the LPA, to
determine and prepare the appropriate agreement for execution. The execution of this agreement by
the LPA and TxDOT is a prerequisite for establishment and release of a right of way project. The
type of contract selected, as it relates to utility adjustments will dictate the path to follow in Right
of Way Subprocess Activity VI (see “LPA Agreement to Contribute Funds - Right of Way Subpro-
cess Activity VI.”)

Right of Way Release - Right of Way Subprocess Activity 1V

*

1
2
3
2
1
2
L 2
1

Participants

TxDOT Right of Way Representative

TxDOT ROW Division

TxDOT Finance Division

Obijectives

Authorize right of way acquisition and utility adjustment activities.
Notice to TXDOT Finance Division for right of way funds authorization.
Activity Narrative

The Right of Way Release is the authorization by the TXDOT ROW Division for the District to
begin right of way project activities. The Right of Way Release is a prerequisite to subsequent
Right of Way Subprocess activities required to authorize reimbursable utility adjustments. It
also acts as a notice to the TXxDOT Finance Division to issue fund authorization. The request
for Right of Way Release will be initiated by District Right of Way and must be accompanied
by a statement that the District is prepared to start the work. The release is conditioned upon
completion of the following requirements:

e right of way map approval

e Relocation plan

e Rodent control documentation

e Right of way project cost estimate
e Environmental release
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e Executed contractual agreement, with funding if applicable.

Alternate Procedure Approval from FHWA - Right of Way Subprocess Activity V

*

1
2
3
.
1
2
.
1

Participants

TxDOT Utility Liaison

TxDOT ROW Division

Federal Highway Administration (FHWA)

Objectives

Authorize TxDOT to act in the relative position of the FHWA.
Identify affected utilities, locations, and estimated costs.
Activity Narrative

Where there is Federal-Aid in right of way, inclusive of utility costs, the Alternate Procedure
Approval is FHWA authorization for TXDOT to assume total oversight of the utility adjust-
ment process.

Necessary information for the Alternate Procedure Approval will include the utility name(s),
locations of existing facilities by station number and estimated cost of adjustment(s) by utility.

Alternate Procedure Approval may be requested concurrently with the FHWA Letter of Autho-
rization (Subprocess Activity 111(a) (see “Federal Project Authorization and Agreement
(FPAA)- Right of Way Subprocess Activity Il (a)”.)

LPA Agreement to Contribute Funds - Right of Way Subprocess Activity VI

Participants

Local Public Agency (LPA)

TxDOT Right of Way Representative
TxDOT ROW Division

Objectives

Confirm LPA’s transfer of responsibility to TXDOT for acquisition of right of way and Utility
Adjustments.

Confirm contractual documentation of LPA participation in eligible costs.
Activity Narrative

On non-Federal-Aid right of way projects when TxDOT is to administer the payments to utili-
ties, it is necessary to execute an Agreement to Contribute Funds, with the LPA. This

agreement is the LPA’s assignment to TXDOT of the responsibility to oversee the utility adjust-
ment and payment process. In return, the LPA will escrow to TXDOT the agreed percentage of
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cost participation based on the right of way project estimate and amendments thereto. This
agreement would have been executed under Right of Way Subprocess Activity I1lb, TXDOT-
LPA Right of Way Contracts (see“TxDOT-LPA Right of Way Contracts - Right of Way Sub-
process Activity 111 (b)”).

Request for Determination of Eligibility - Right of Way Subprocess Activity VII

(Also, refer to Right of Way Subprocess Activity XII)

*

1.

2
3
.
1.
2
.
1

Participants

Local Public Agency (LPA)

TxDOT Utility Liaison

TxDOT ROW Division

Objectives

Validation of reimbursement eligibility and determination of ratio.

Minimize LPA risk of authorizing utility work deemed non-reimbursable by TxDOT.
Activity Narrative

At their option, the LPA may request that TXDOT provide an advance determination of reim-
bursement eligibility. Before the LPA makes commitments to utilities, TXDOT will confirm
eligibility and establish the ratio that will be used for reimbursement to the LPA.

The District will review the preliminary plans and estimates regarding the scope and eco-
nomics of the proposed adjustment, extent of eligibility in respect to compensable interests
held by the utility, eligibility of items reflected in the estimate, UAR, betterment, and other
matters in order to insure that a definite understanding is reached concerning the proposed
adjustment.

If the LPA chooses not to request this early determination of eligibility, then the amount of
reimbursement to the LPA will not be determined until the work is completed and the LPA has
been billed by the utility. Failure to exercise this option presents an element of risk, in that all
costs incurred may not be included in the final determination of the upper limit of TXDOT cost
participation and therefore would not be reimbursable. For this reason, TXDOT encourages the
LPA to avail itself of the option to request a determination of eligibility.

This request must be submitted before work is authorized by the LPA.

District Approves Utility Consultant Contract - Right of Way Subprocess Activity VI

L 2

1.
2.

Participants
Utility Representative
Utility Consultant
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TxDOT Utility Liaison

Objectives

e TxDOT pre-approval of utility design consultant contract and scope of reimbursable
services.

Activity Narrative

The review and approval of the utility consultant contract is a TXDOT District responsibility.
This should be a comprehensive review to include:

e Justification of need for service

e Qualifications of the consultant

e Scope of services to be performed
e Feestructure

Typically, there will be no further review of this contract. It is imperative, therefore, that the
review complies with the provisions stated in this Manual.

Consideration should be given to continuing contracts that the utility may have with a
consultant.

Typically, the Utility Consultant Contract Approval will take the form of a letter to the utility
from the TxDOT Utility Section.

Prepare Utility Adjustment Assembly for Approval - Right of Way Subprocess Activity 1X

*

1
2.
.
1

Participants

Utility Representative
TxDOT Utility Liaison
Objectives

To compile a complete assembly of documentation for TXDOT approval of reimbursable util-
ity adjustments.

To identify and establish compensable interests, reimbursement eligibility, betterment, UAR
compliance and scope of utility work.

Secure documentation of the future relationship for joint use of TxDOT right of way by
utilities.

Activity Narrative
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1. The Standard Utility Agreement Assembly will be compiled by means of cooperative effort
exerted by the District Utility liaison and the utility representatives. The goals of a Utility
Agreement Assembly are as follows:

To compile a complete assembly of documentation for TXDOT approval of reimbursable
utility adjustments. Payments for eligible adjustments cannot be made before approval by
TxDOT of a completed and fully executed Utility Agreement.

If an adjustment will not be eligible for cost participation by TxDOT, effort should be
made to assist the utility through information concerning grades, scope of project, help
with UAR compliance and funding alternatives such as the State Infrastructure Bank.

To identify and establish property interests, reimbursement eligibility, betterment, UAR
compliance, and scope of utility work. The agreement assembly must be in sufficient
detail to allow reviewers to easily understand whether improvements to existing facilities
are the result of the utility’s desire to improve their facilities or if obsolescence of material
or the design of the proposed project caused them.

Secure documentation of the future relationship for joint use of TxDOT right of way by
utility entities. The property interests defined to establish eligibility must be reviewed to
determine if the utility can be allowed to continue to occupy their existing location, if their
rights can be shifted within the limits of the project or if it will be necessary to quitclaim
their interests to the State. TXDOT’s Utility Joint Use Acknowledgement form establishes
the relationship between the utility entity and TXDOT where they will continue to occupy
common right of way after the adjustment.

2. The standard utility adjustment assembly consists of:

The appropriate Standard Utility Agreement form

Itemized estimate

Detailed utility plans in support of estimate and sufficient for joint use purpose.
Appropriate property ownership form, if required

Statement covering contract work, if applicable

Appropriate Utility Joint Use Acknowledgement form

Statements of work scheduling

Statement of location of records and availability of records for audit
Statement listing components of overhead rates

Betterment analysis

Additional documentation, as appropriate.

3. TxDOT’s promulgated joint-use form establishes the relationship between the utility and
TxDOT where they continue to occupy common right of way after the adjustment. These
forms must be completed according to instructions.

ROW Utility Manual 2-22 TxDOT 05/2016


http://www.txdot.gov/inside-txdot/office/innovative-finance/sib.html

Chapter 2 — TxDOT-Utility Cooperative Section 2 — Right of Way Utility Adjustment

Management Process and Subprocess Subprocess - “The Subprocess”
4. Eligibility ratios, UAR compliance, and scope of work will be adequately defined by the
detailed plans submitted as part of the Utility Agreement Assembly.
5. Betterment and compensable interests will be determined and supported by additional docu-
mentation as appropriate.
6. The following is a current listing of forms used in conjunction with the Utility Agreement
Assembly:
¢ ROW-U-1A, ROW-U-1B, or ROW-U-1C, Affidavit of Compensable Interest, as appropriate
¢ ROW-U-84, Attorney Certificate
& One of the following Standard Utility Agreements:
e ROW-U-43A, Lump Sum-Local Government
e ROW-U-43B, Actual Cost — Local Government
e ROW-U-35, Standard Utility Agreement
« Either of the following Utility Joint Use Acknowledgements:
e ROW-U-JUAA, Utility Joint Use Acknowledgement
e Form 1082, Utility Installation Request
¢ ROW-U-48, Statement (Covering Contract Work)
¢ ROW-U-139, Indemnity Agreement for Fiber Optic Facility
¢ ROW-U-139A, Master Indemnity Agreement for Fiber Optic Facilities

Perform Utility Adjustment - Right of Way Subprocess Activity XI

*

1
2
3
4.
5
L 2
1
2

Participants

Utility Construction Representative

Utility Construction Inspector

TxDOT Construction Contractor

TxDOT Project Construction Engineer

TxDOT Utility Liaison

Objectives

Accomplish the adjustment to utility facilities in an efficient and timely manner.

Coordinate the adjustment of utility facilities with the development, scheduling and perfor-
mance of the TXDOT construction contract.

Activity Narrative

e With particular emphasis placed on the proper documentation of material, labor, and
equipment incorporated in the work, it is important that both TxDOT and the utility pro-
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vide for proper inspection. This will also insure compliance with the UAR. The TXxDOT
Utility Liaison will be responsible for assuring that adequate communication and coordi-
nation occurs between the appropriate participants to accomplish the adjustment and
documentation in a competent manner.

Determination of Upper Limit - Right of Way Subprocess Activity XII

(Also, refer to Right of Way Subprocess Activity VII)

.
1
2
3
.
1.
2
3
.
1

Participants

Local Public Agency (LPA)

TxDOT Right of Way Representative

TxDOT ROW Division

Objectives

Validation of reimbursement eligibility and determination of ratio.

Determine the upper monetary limit of TXDOT cost participation.

Minimize LPA risk of payment for utility work deemed non-reimbursable by the State.
Activity Narrative

When utility adjustments are administered by the LPA under the terms of the Contractual
Agreement for Right of Way Procurement (Local Government), a Determination of Upper
Limit must be made to establish the extent of TXDOT cost participation before payment.

The LPA initiates the request for TXDOT to provide a determination of the upper monetary
limit. Before the LPA makes payment to the utilities, TXDOT will confirm reimbursement eli-
gibility, establish the eligibility ratio, and set the upper monetary limit that will be used for
reimbursement of utility costs paid by the LPA.

The District will review the plans and utility billing with reference to the scope, necessity
and economy of the utility adjustment, compensable interests held by the utility, eligibility of
items reflected in the billing, UAR, betterment, and other matters that may be necessary in
order to insure that a definite understanding is reached concerning the determined limit of
TxDOT cost participation.

If the LPA previously opted to use a Request for Determination of Eligibility (Right of Way
Subprocess Activity VII), then many of these prepayment requirements would have already
been completed during that determination.

This request is submitted after adjustment work is complete.

Utility Payment Process - Right of Way Subprocess Activity X111

& Participants
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1
2
3
4
5
6.
7
.
1
2
.
1

LPA

Utility Representative

TxDOT Utility Liaison

TxDOT External Audit

TxDOT ROW Division

TxDOT Finance Division

State Comptroller

Objectives

Reimbursement of eligible utility adjustment costs.
Minimize citations of ineligible costs.
Activity Narrative

TxDOT utility cost participation is founded in the concept of just compensation being provided
in return for the acquisition of real property interests. Payment by TXDOT for eligible utility
adjustment costs will be made to the utility except when reimbursement is made to the LPA
under the terms of the Contractual Agreement for Right of Way Procurement (Local Govern-
ment). When payment is requested by the LPA, certification and appropriate documentation is
required to indicate that they have made the appropriate reimbursement to the utility.

Utility billings should be prepared and submitted in a format that is compatible with the
approved estimate and in sufficient detail for analysis and documentation. The utility billing
should follow the order of items in the estimate as closely as possible. The totals for labor,
overhead, construction cost, travel, transportation, equipment, materials, supplies or other ser-
vices will be shown in such a manner regarding permit comparison with the approved estimate.
The billing will set out the approved eligibility ratio, appropriate credits and the correct Per-
sonal Identification Number (PIN), including the mail code for payment delivery.

Payments are made commensurate with work performed. A variety of payment methods are
available which include monthly partials, pre-approved lump sum or a single final billing upon
completion of work. Partial payments may be made as frequently as each month, in an amount
not to exceed 90% of the approved estimated cost of work completed to date. Lump sum will
be one payment of the amount stated in the approved utility adjustment assembly and is not
subject to audit. Payment is most frequently based on a single final billing submitted upon
completion of the utility work. This payment is subject to 10% retention pending completion
of a TxDOT audit. All payment requests shall be accompanied by supporting documentation.

Final billing will not be processed until compensable interest issues are resolved and docu-
mented through the use of Utility Joint Use Acknowledgement, Quitclaim Deed, Release of
Easement or Subordination of Mineral Lease as applicable.
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5. The utility will provide a final bill within one year following completion of the utility work,
otherwise previous payments may be considered final.

6. The following is a current listing of the forms used in conjunction with the Utility Payment
Process:

ROW-N-30, Quitclaim

ROW-N-85 Subordination of Mineral Lease (Noncontrolled Access)
ROW-N-88, Subordination of Mineral Lease (Controlled Access)
ROW-N-17, Release of Easement

Utility Joint Use Acknowledgement, (either ROW-U-JUAA, Utility Joint Use Acknowl-
edgement or Form 1082, Utility Installation Request.
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Section 3 — Memorandums of Understanding (MOU)

Overview

Development of MOUSs will aid in developing a partnering atmosphere between the Districts and
their counterparts in the utility industry. Partnering will promote and encourage empowerment at
the District level by building confidence among participants so that the goals of the UAR and this
Utility Manual are being met locally.

The Utility Memorandum of Understanding (MOU) is a non-binding, voluntary instrument that
documents the relationship between a utility and TxDOT. The purpose of the MOU is to educate
both parties concerning their roles and responsibilities necessary to achieve effective coordination
of highway utility activities.

The utility accommodation and adjustment process will be enhanced by:

& The development and maintenance of effective working relationships between TxDOT and the
utility industry.

¢ Mutual commitment by both parties to cooperation during highway utility activities.
¢ Improved understanding of the parameters that control each party’s activities.

& Advance agreement on procedures and responsible participants for performance of highway-
utility activities.

& Establishment of a Utility Coordination Steering Committee to provide executive level com-
mitment and strategic direction.

There is no expiration date or duration associated with the MOU; however, as conditions or partici-
pants change, or with a significant passage of time, an updated MOU may be used to renew
commitments or to reeducate the participants.

The success of the MOU is evidenced by cooperative and productive relationships between TXDOT
and the utility industry.

The Instructional Guide for the Utility Memorandum of Understanding provides direction for the
development and appropriate use of the MOU.

Form ROW-MOU-1 contains the basic information necessary for a foundation document and may
be modified as required to address local conditions. The District Director of Transportation Plan-
ning and Development (TP&D) is responsible for preparation and implementation of the MOU.
Involvement with as many utilities as possible is encouraged, especially all major local utility
providers.
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Form ROW-MOQU-2 for execution between TXDOT and utility trade associations. The trade associ-
ation MOU will be executed on behalf of TXDOT by the ROW Division Director and by the
Executive Directors of the trade associations as noted in the Instructional Guide. The following is a
representative list of utility trade associations.

Texas Cable TV Association

Texas Electric Cooperatives, Inc.

Texas Gas Association

Texas Public Power Association

Texas Rural Water Association

Texas Telephone Association

Texas Water Utilities Association
Association of Electric Companies of Texas

Association of Texas Intrastate Natural Gas Pipelines

® ¢ 6 6 6 0 6 o o o

and others

Instructional Guide for the Utility Memorandum of Understanding

The Utility Memorandum of Understanding (MOU) is a voluntary, non-binding document
between TXDOT and a utility partner. The intent of the document is to clarify responsibilities and
duties of both parties in the pursuit of an effective cooperative relationship. As a District imple-
ments “The Process," it is suggested that the MOU be used to:

¢ Make a symbolic pledge for commitment to cooperation.
Introduce “The Process” to new participants.
Educate utility companies in TXDOT procedures.

Renew or reinforce utility liaison.

* & oo o

Establish partnerships with major utility service providers.

The sample MOU that accompanies these instructions is a foundation document upon which to
build. The information included in the foundation document is essential and should be retained in
the final instrument prepared by the District. Preparation of the MOU will be the responsibility of
the District Director of TP&D. The MOU may be tailored to address the individual needs of each
utility service provider and Districts may exercise the flexibility to include additional provisions to
address Local conditions as appropriate. An MOU should be developed with each major utility ser-
vice provider or group of utility service providers with the goal of maximum utility industry
participation.
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NOTE: There is a similar Memorandum of Understanding for execution between TxDOT and util-

ity trade associations. This instructional guide is applicable for those MOUs, excluding the
portions that pertain to formation of the Steering Committee and the signatory authorities.
The ROW Division Director for TXDOT and the Executive Director of the trade associa-
tion will execute the MOUs with the trade associations.

MOU-Introduction Section

The introduction section of the MOU is intended to make an explicit statement of the established
authorities for the TXDOT —and Utility joint use of public right of way. It is important to understand
that TxDOT is legally mandated to accommodate utility facilities on TXxDOT right of way by virtue
of the following Texas statutes, which establish these rights.

*

Local Government Code

e 8402.103, Rights Of Water Corporation Providing Service To Municipality; Eminent
Domain

e 8402.104, Location Of Water Lines Outside Municipal Boundaries
Natural Resources Code

e 8111.001, Definitions

e 8111.002, Common Carriers

e 8111.020, Pipeline On Public Stream Or Highway

Transportation Code
§202.029, Rights of Public Utility or Common Carrier
e 8202.092, Use of Department Facilities (for telecommunication facilities)

e 8203.092, Reimbursement for Relocation of Utility Facilities

e 8203.0921, Department Relocation of Utility Facilities for Essential Highway
Improvement

Utilities Code

e 88162.001-162.304, Telephone Cooperative Act

e 88181.004-181.005, Gas, Electric Current, & Power Corporations

e 88181.021-181.026, Use Of Roads And Streets In Distribution Of Gas
e 88181.041-181.047, Electric Cooperatives And Corporations

e 8181.081, Use Of Public Ways

e 88181.101-181.104, Provisions Applicable To Antenna & Cable TV
Water Code

e 811.044, Roads and Highways

e 853.111, Right of Way Across Roads
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e 853.112, Use Of Roadways
e 856.121, Road Culverts
e 856.122, Constructing Bridges and Culverts in Certain Counties

MOU-The TxDOT-Utility Cooperative Management Process Section

This section of the Utility MOU is intended to introduce “The Process” and exact a commitment
from the parties for the investment of resources required to accomplish the desired results.

MOU-Standards for Installation Section

The statutory authority for utilities to occupy highway right of way is subject to compatibility of
their facilities with the safe design, operation and maintenance of the highway facility. The vehicle
for accomplishing this TXDOT oversight function is the TXDOT UAR. While the codified policies
and procedures of the TXDOT UAR carry the force and effect of law, the flexibility and required
procedures for consideration and possible approval of exceptions to policy are included under
43TAC §21.35, Exceptions. The request for an exception to policy will include comprehensive doc-
umentation of the circumstances and the rationale, which justifies its need. Exception requests are
initiated in the Districts and forwarded with the required justification and District recommendation
to the ROW Division for consideration. The need for an exception to policy should be identified
and submitted as early as possible in “The Process.”

The TXDOT UAR refers to various industry standards and other legal requirements. Utility installa-
tions will conform to these standards when the requirements exceed, or are more restrictive than
those of the TXDOT UAR. The following is a representative listing of these industry and legal
standards:

¢ AASHTO, “A Policy on the Accommodations of Utilities Within Freeway Right of Way”
¢ AASHTO, “A Guide to the Accommodations of Utilities Within Highway Right of Way”
& American Society for Testing and Materials (ASTM) Specifications
.

Safety Rules for the Installation and Maintenance of Electrical Supply and Communication
Lines - National Electric Safety Code

Texas Manual on Uniform Traffic Control Devices
23CFR Parts 645 A&B, Utilities

o 49CFR 192, Transportation of Natural and Other Gas by Pipeline Minimum Federal Safety
Standards and Amendments

*

¢ 49CFR 195, Transportation of Liquids by Pipelines and Amendments
o 30TAC, §88290.38-290.47, Rules & Requlations for Public Water Systems.
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MOU-Construction and Financial Considerations Section

The utilities are responsible for accomplishing the design and adjustment of utility facilities regard-
less of the construction method selected. The following methods may be utilized as appropriate.

o Where the work is performed independently by each utility with its own or contracted forces.

& A cooperative joint venture among two or more utilities for the collective performance of the
work. One utility compensating another for performing the work or two or more companies
retaining a common contractor may accomplish this.

¢ By mutual consent of TXDOT and the utility(ies), utility adjustments may be included in the
highway contract. The decision to exercise this option must be made as early as possible in
“The Process” and must include consideration of the following:

The utility adjustment design information, itemized estimate, special provisions, and spec-
ifications for constructing the utility adjustments will be included in the TXDOT contract
documents.

TxDOT will be responsible for preparing, letting, awarding and administering the con-
tract. Specific duties, responsibilities, and authorities concerning the inspection and
acceptance of the work must be clearly defined by TXDOT in cooperation with the utility
in advance of the contract letting date.

The TxDOT Project Construction Engineer in coordination with the Utility Construction
Representative will promptly address change orders or disputes that arise and affect the
utility adjustment. The intent is to resolve the construction issues or disputes at the earliest
possible time to avoid escalation of costs and delay to the work completion.

When reimbursable utility work is included in the TXDOT contract, it must be authorized
by the preparation and approval of a Utility Agreement Assembly. This assembly will be
prepared by the appropriate parties.

When wholly or partially ineligible utility work is included in the TXDOT contract, an
AFA as part of the Utility Agreement will be required. Ineligible work would include non-
reimbursable betterments, utility adjustments without compensable interests or utility
adjustments with partial compensable interests. Requests for AFAs should be initiated by
the TxDOT Project Design Engineer and the Utility Liaison, and included in the PS&E
submission. The AFAs will then be processed in the Design, Finance, and General Ser-
vices Divisions.

Utilities may be eligible for State cost participation on their facility adjustments. The “eligibility
ratio” is the relationship between real property interest held within the proposed highway right of
way and the total highway right of way occupied by the utility facility. Determination of this eligi-
bility ratio will be made by Right of Way personnel subject to approval by the ROW Division. An
exception to this determination of eligibility exists for the Interstate Highway System on which
utility adjustments are normally 100% reimbursable or Toll Projects.
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Utilities may elect to upgrade their facilities in conjunction with adjustments for highways. Cost of
these facility betterments performed at the option of the utility will be borne by them. Betterments
caused directly by the highway project or by the implementation of updated industry standards will
be eligible for reimbursement.

The value of all salvage materials on reimbursable adjustments must be credited to TxDOT.

MOU-Utility Coordination Steering Committee Section

The Utility Coordination Steering Committee is intended to provide executive-level strategic direc-
tion and commitment to the TxDOT-Utility Cooperative Management Process by both TxDOT and
the local utility industry. The TxDOT District Director of TP&D or a higher level TxDOT individ-
ual will chair the Steering Committee. Membership should include similar executive level
representatives of the Local major providers of basic utility services (e.g., water, sewer, gas, elec-
tric, and telecommunications). The chairperson of the committee will be responsible for including
additional TxDOT and utility participation as appropriate.

The Steering Committee will focus on issues of interagency coordination and delegation of the
appropriate authority to empower decision-making at the operational level in order to maintain con-
tinuous improvement of “The Process.”

MOU-Conclusions and Endorsements Section

Execution by the District Engineer for TXDOT and by a comparable level executive for the utility is
important to maximize the effectiveness of the MOU.
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Section 1 — Introduction

Legal Requirement Categories

Most actions needed for utility adjustments are governed by various legal requirements. These
requirements can be categorized as follows:

L 2

*

Statutes. Statutes often require the Federal or State agency to establish rules and regulations to
carry out the intent of the legislation. These rules and regulations are published in either the
Federal Register (for Federal agencies) or the Texas Register (for Texas agencies). The pub-
lished and adopted rules are commonly referred to as “Administrative Law.”

Administrative Law. Administrative laws have the force and effect of law. The Code of Fed-
eral Regulations (CFR) contains the Federal Government’s administrative law. The Texas
Administrative Code (TAC) contains the State of Texas’ administrative law. The appropriate
sections of these codes form the basic rules for adjusting and accommodating utilities on trans-
portation projects.

Minute Orders. While they do not have the force and effect of law, Minute Orders (MO) of
the Texas Transportation Commission (TTC) and policy statements of TXDOT have an impact
on the actions to handle utility adjustments. Some of the MOs reinforce established laws or
requirements, while others establish policies.

Court Cases.

The adjustment and accommodation of utility facilities on the State highway system, and reim-
bursement for the costs of such work, will be in accordance with the provisions of:

L 2

L 4
L 4
L 4

Federal codes and regulations

Texas codes and regulations

Texas Transportation Commission Minute Orders
TxDOT policies.

It should be noted that TXDOT policy on utility adjustments is generally more restrictive than the
Federal regulations.
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Section 2 — Federal Codes and Regulations

United States Code (USC)

The USC contains the laws of the United States of America. These laws, among other laws, set out
the responsibilities of the FHWA, which has oversight authority on transportation projects to carry

out requirements of Federal law. 23USC 123 relates to Federal-aid for highways and includes util-
ity adjustments.

Code of Federal Regulations (CFR)

The CFR is a codification of rules published in the Federal Register Regulations, policies, and prac-
tices dealing with utility relocation and accommodation matters are found primarily in 23CFR

1.G.645, Subparts A and B. Requirements of 23CFR 645 form the nucleus of both State and LPA
utility adjustments.

¢ Subpart A deals with utility relocation, adjustment, and reimbursements.

& Subpart B deals with accommodation of utilities.

For other special information, refer to:
& The Pipeline Safety Act, 49CFR, Chaps. 192 and 195.
¢ The Office of Pipeline Safety .

National Electric Code (NEC)

The NEC is a nationally accepted guide to the safe installation of electric wiring and equipment,
and is widely used as the basis of laws and regulations. The Occupational Safety and Health

Administration (OSHA) borrowed extensively from the NEC in developing Design Safety Stan-
dards for Electrical Installations.

This standard is now Federal law.

National Electrical Safety Code (NESC)

The NESC was developed for safeguarding people during installation, operation, and maintenance
of electrical supply and communications lines. It also covers equipment and associated work prac-
tices employed by:

& public or private electrical suppliers,

& communications,
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+ railways, and similar utilities in the exercise of their operations.

NOTE: It is not necessary for TXDOT personnel to have extensive knowledge of NEC or NESC
requirements. However, where applicable, utilities must comply with these requirements.

Electric Deregulation Act

This Act requires the electric industry to restructure its operations. It also allows community-owned
utilities and member-owned cooperatives to choose whether they will compete with investor-
owned utilities.

This Act can impact transportation projects. As these electric utilities break up into multiple com-
panies, the number of entities involved in a transportation project may increase. Therefore, it is
important to identify each of the parties early in transportation project development and include
them in “The Process.” This also applies to the Telecommunications Deregulation Act.

The Public Utility Commission (PUC) is the state agency responsible for regulating electric and
telecommunication utilities in Texas. The PUC regulates the delivery of electricity and has limited
regulatory authority over retail electric providers.

Buy America (FHWA, USC)

Buy America provisions are set forth in both the USC and CFR, and are implemented by the
FHWA and TxDOT. The Buy America stipulations are applicable to contracts eligible for Federal-
Aid funding. Therefore, any utility work that is accomplished as a result of such contracts cannot be
excluded from Buy America provisions. The FHWA Buy America statutory provisions are in
23USC 313 and the regulatory provisions are in 23CFR 635.410. The following links provide addi-
tional information regarding Buy America requirements:

Quick Facts about “Buy America” requirements for Federal-Aid Highway Construction
Additional Guidance on 23 CFR 635D

Buy America Waiver Request

FHWA'’s Buy America Q and A

TxDOT Buy America Overview - Construction Manual

FHWA Concurrence Memo

* & ¢ 6 o o
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Section 3 — Texas Codes and Regulations

Texas Administrative Code (TAC)

The TAC contains the rules and regulations adopted by Texas government agencies. The rules are
codified within the TAC and have the force and effect of law. 43TAC, Part 1 affects TXDOT opera-
tions. It is necessary to be familiar with the applicable parts and sections of 43TAC.

Two significant issues dealt with in the TAC are:

o Utility Agreements(43TAC 8821.21 through 21.24) states that the following will be in accor-
dance with a written agreement between the State and the utility or LPA, whichever is
applicable:

e adjustment;

e relocation;
e removal of utility facilities on the State highway system; and
e reimbursement for the costs of the work.

¢ Utility Accommodation Rules (UAR) defines the minimum standards for the installation,
adjustment, and maintenance of utility facilities within a transportation project or new utility
installations. According to 23CFER Part G, 8645.215,TxDOT is required to submit its UAR for

approval by the FHWA, which has approved it. The UAR is contained in 43TAC §821.31
through 21.56, and is more restrictive than the CFR.

In addition to 43TAC, the user should also reference:

¢ 16TAC, Part 1, Chapter 2, Subchapter B, 87.07, regarding utility pipelines, and the Texas Rail-
road Commission regulations on pipeline safety.

o 30TAC 88290.38 through 290.49 (public water systems), regarding the Texas Commission on
Environmental Quality (TCEQ) rules and regulations.

Transportation Code

The Transportation Code (Texas Civil Statutes, Titles 1 through 4, 6 and 7) is a compilation of gen-
eral laws, some of which cover utility empowerments to occupy right of way. Users of this Manual
should familiarize themselves with the following pertinent citations:

& Surplus Property: Transportation Code, §202.029.

¢ Telecommunication Use of Departmental Facilities: Transportation Code, §§202.091 through
202.095.

¢ Reimbursement for Adjustment of Utility Facilities: Transportation Code, §203.092.
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¢ Under-funded Utility Companies: Transportation Code, 8203.092 and §203.094.
¢ Reimbursement from State Highway Fund: Transportation Code, §203.092 and §203.093
authorize reimbursement of the cost of adjustment of the utility facility from the State High-
way Fund.
« State Infrastructure Bank (SIB): Transportation Code, §222.071.
& Right of Way Cost: Transportation Code, §224.008.
Utilities Code

The Utilities Code is a compilation of a wide range of subjects affecting utilities. The Utilities Code
includes four titles:

*

*
L 4
*

Title 1 - General Provisions

Title 2 - Public Utility Regulatory Act
Title 3 - Gas Regulation

Title 4 - Delivery of Utility Services

This Code includes many provisions allowing joint use of right of way by utilities:

*

* & o o

Utilities Code, Title 4, 8162.122 for telephone cooperatives
Utilities Code, Title 4, 8181.005 and 8181.022 for gas
Utilities Code, Title 4, 8§181.042 for electric

Utilities Code, Title 4, 8§181.082 for telephone and telephony
Utilities Code, Title 4, 8181.102 for cable television (CATV)

The Utilities Code contains the mandated minimum clearances of telecommunication and electric
lines over roadways. Excavation operations that may damage underground facilities are included in
Utilities Code 8251.153, commonly referred to as One Call.

Local Government Code

The Local Government Code, Title 13, 8402.104, also contains provisions allowing joint use of
right of way for water utility companies.

Water Code

The Water Code consists of five titles, which cover design, installation, easements, environmental
impacts, and separation between potable water lines and sewer lines:

¢ Title 1 - General Provisions
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Title 2 - State Water Administration
Title 3 - River Compacts

Title 4 - General Law Districts

* & o o

Title 5 - Special Law Districts

Also, refer to the Texas Commission on Environmental Quality (TCEQ) website regarding water
hygiene.

Natural Resources Code

The Natural Resources Code is a compilation into one code of the Texas Statutes relating to natural
resources. The Chapter most applicable to this Manual is Natural Resources Code, Chapter 111,

Common Carriers, Public Utilities and Common Purchasers. This Chapter states that common car-
riers are entitled to lay, maintain, and operate their pipelines along, across, or under any public
stream or highway in this State. This entitlement includes any telegraph or telephone lines that are
incidental to, and used only in connection with, the operation of the pipelines. To be considered a
common carrier, an entity must submit Form T4, Application for Permit to Operate a Pipeline in
Texas, and receive an approved Form T4A, Permit to Operate a Pipeline in Texas, with the Texas
Railroad Commission. Therefore, when dealing with a pipeline on highway right of way, verifica-
tion of common carrier status can be achieved by requesting a copy of the Texas Railroad
Commission's certification granting such status. This verification should be accomplished as early
in the utility adjustment process as possible due to its direct bearing on placement of the utility on
right of way. The verification may be accomplished by:

& having on file an approved certificate from the Texas Railroad Commission previously
requested from and furnished by the utility;

& determining if the ROW Division has on file an approved copy of the certification granting
common carrier status;

& requesting from the utility an approved copy of the certification from the Texas Railroad Com-
mission granting common carrier status; or

« other pertinent information that would substantiate their legal right.
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Section 4 — Related Policies and Guidance

References
o American Association of State Highway and Transportation Officials’ (AASHTO)

¢ A Policy on Geometric Design of Streets and Highways (2001), known as the “Green Book,”
emphasizes safety. Clear roadside policies and specific statements relating to the utility place-
ment in right of way are contained in the “Green Book.” TXDOT has incorporated these
recommendations in its design manuals, to the extent possible.
These policies and guidelines cover much more than just placement of utilities in highway
right of way or clear zone areas. Some of the most important published AASHTO policies and
guides are:

e Guide for Accommodating Utilities within Highway Right of Way
e A Policy on the Accommodation of Utilities within Freeway Right of Way
e Roadside Design Guide (1996).

o FHWA Program Guide: Utility Relocations, Adjustments, and Accommodation on Federal-aid
Highway Projects.

& This guide assists in administering Federal-aid highway programs that involve the use of Fed-
eral-aid highway funds for the relocation, adjustment, and the accommodation of utility
facilities and private lines for Federal-aid highway projects. Contact FHWA for a printed copy
of this guide.

¢ FHWA Highway/Utility Guide.

¢ This guide addresses planning, design, permits, construction, and maintenance of utility facili-
ties. It provides the foundation for knowledge on the development, history, and evolution of
highway and utility accommodation. This Guide is a critical tool for those involved in the
highway utility accommaodation field. Contact FHWA for a printed copy of this Guide.
Note: These guidelines are generally used when Federal aid is not used on the project. Varia-
tions on these guidelines by the State will be more restrictive.

o General Utility and Empowerment Statutes

e Telephone: Utilities Code, §181.082 states, “A telephone or telegraph corporation may
install a facility of the corporation along, on, or across a public road, a public street, or
public water in a manner that does not inconvenience the public in the use of the road,
street, or water.”

e Water: Local Government Code, 8402.103 (b), (Water & Utilities), states, “A water corpo-
ration may lay water system pipes, mains, or conductors through a street, alley, lane, or
square of a municipality if the governing body of the municipality consents, subject to any
regulation by the governing body.”
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e Gas: Utilities Code, §181.022, states, “A gas utility has the right to lay and maintain a gas
facility through, under, along, across, or over a public highway, a public road, a public
street or alley, or public water.”

e Electric: Utilities Code, 8181.042, states, “An electric utility has the right to construct,
maintain, and operate lines over, under, across, on, or along a state highway, a county
road, a municipal street or alley, or other public property in a municipality.”

Reimbursement and Compensable Rights: There are many laws, and policies that must be con-
sidered in making a determination regarding reimbursement. TXDOT must examine each
situation to determine if the utility has a “compensable interest,” defined as “a utility’s interest
in its current location that warrants reimbursement by TxDOT for the cost, or portion thereof,
of relocating its facility.”

Federal and State law establishes that if utilities have compensable interests, they may qualify for
reimbursement of the cost of adjustment of their facilities when made necessary by highway con-
struction. Utilities may also be eligible for reimbursement of the expense of obtaining replacement
right of way for utility adjustments.

A compensable interest will generally fall into one of the following three categories:

*

Constitutional Property Right — When the utility is located on right of way acquired in its name
and used for utility purposes, this right of way can be held in fee simple, lease, or as an ease-
ment. The rights inherent in ownership of private property are protected by both the United
States and Texas Constitutions.

TxDOT Policy - TXDOT has acknowledged, through its actions and policies, situations where
a compensable interest is recognized when no official documentation of the property right
exists. This compensable interest is recognized for reimbursement of adjustment cost only; this
does not include replacement right of way. While TXDOT may pay for the initial utility adjust-
ment, future adjustments will be at the expense of the utility. TXDOT may recognize a
compensable interest in the following situations:

e Texas Code - Transportation Code, Chapter 203, §203.092

e Texas Caselaw — May establish additional reimbursement rights including granting pre-
scriptive easements.

e License Agreement — As an example, utilities will normally occupy railroad right of way
under the terms of a license agreement between the utility and the railroad. Should the util-
ity be required to adjust their facilities, consideration will be given for recognizing a
compensable interest.

e Joint Use Agreement between Utility Companies—where a utility occupies the private
easement of another utility, a compensable interest may be recognized.

e Utility Company -a utility company may have a compensable interest in its existing facil-
ity although a record easement does not exist, i.e., a prescriptive claim.
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e Municipal Utilities in Public Right of Way — TXDOT may recognize a municipal utility's
compensable interest if the municipal utility was in place before the highway facility was
incorporated into the State Highway System.

Research on Eligibility

All evidence (including initial installations and any previous adjustments) concerning the presence
of a utility at its current location must be examined by the utility and TxDOT to determine if a com-
pensable interest exists, although the ultimate proof of a compensable interest rests solely with the
utility. It is strongly recommended that the District discuss with the ROW Division the merits of
each situation before advising the utility of any eligibility for reimbursement. The utility should
also familiarize itself with the general requirements for compensation as set forth in Chapter 11,
Section 1, of this Manual.
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Section 1 — District Utility Cooperative Process Meetings

General

Utility coordination meetings are held at the District level to:

& acquaint TxDOT and utilities with key personnel of each participant;

¢ inform interested parties of proposed projects and project needs;

+ give sufficient notice for budgeting of proposed projects;

involve utilities early in the project to accommodate design changes and minimize delays;

minimize impacts on other participants; and

* o o

educate TxDOT and utilities on regulations and industry standards.

Annual Transportation Improvement Program (TI1P) Meeting

The District Director of Transportation Planning and Development (TP&D) is responsible for set-
ting up and conducting an annual TIP meeting between TxDOT and utilities, to be held
immediately after approval of the Statewide Transportation Improvement Program (STIP). The
objectives of an annual TIP meeting are as follows:

& cooperatively discuss the STIP at the District level;
& provide a STIP project listing, with information presented in a utility friendly format; and

& examine projects from the utility’s perspective to identify potential conflicts and impacts.

Before the meeting, prepare a chronological listing of the upcoming years proposed construction
letting schedule for distribution to affected utilities. The project listing should be mailed with the
meeting notification to all LPAs and utilities that might be affected by the project. The letting
schedule list should be a cooperative TxDOT/utility effort and should be prepared with consider-
ation of the following:

o TxDOT projects. Project lettings should be listed in chronological construction letting date
order. Current yearly right of way budgets are based upon TxDOT’s 3-year letting schedule.
Individual District right of way projects and projected utility adjustments should be identified
for inclusion in the right of way budget allocation process.

& Project information of particular interest to utilities, in a format that is clear and understand-
able to the public.

& Project categories without utility impacts should be eliminated from this customized listing.
Some examples are:

e landscaping;
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e pavement markings; and
e maintenance contracts.

The annual TIP meeting provides a forum for discussion of the TXDOT construction schedule with
affected utilities. Place particular emphasis on early awareness of major utility concerns associated
with accommodating TXDOT construction. Early communication provides utilities the opportunity
to plan budgets for upcoming construction, with consideration given to:

« utility budget cycles;

+ construction schedules;

& procurement of materials and fabrication; and
.

consumer service requirements.

The participants to be invited should include the:

TxDOT District Director of TP&D

TxDOT Area Engineers or their designee(s)

TxDOT Right of Way Representative and/or LPA Coordinator
TxDOT Utility Liaison

TxDOT Environmental Representative

Executives or engineers from affected utilities

* & 6 6 & o o

LPA representatives where projects are scheduled

Annual Meeting (Process Activity 1)

Districts are strongly encouraged to host Annual Meetings with all known utilities operating within
the District’s boundaries.

Make utilities aware early of the accommodation issues associated with TxDOT construction. Early
communication provides utilities the opportunity to plan budgets for upcoming construction and
informs TXDOT planners of proposed utility construction in time to minimize costly adjustments
and delays, and improve relations with utilities involved.

The District Engineer, along with Area Engineers, is responsible for scheduling annual meetings.
Participants include the following:

o TxDOT District Engineer or designee;

o TxDOT District Director of TP&D;

o TxDOT Right of Way Representative and/or LPA Coordinator;

o TxDOT Utility Liaison;
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TxDOT Environmental Representative;

Executives or engineers of all known utilities operating within the District;
County Engineers or their representatives;

FHWA Representative(s); and

* & 6 o o

LPAs that may be involved in any proposed TXDOT project.

Schedule the meeting far enough in advance to allow time for participants to make plans to attend
and submit items for the agenda. During the initial meeting, discuss potential follow up activities,
as described in “The Process."”

Utility Coordination Council Meetings

The existence of a Utility Coordination Council, meeting regularly to discuss upcoming utility proj-
ects, may already be established in large municipalities and in some Districts. TXDOT participation
and attendance at such meetings is strongly encouraged. If no Utility Coordination Council exists in
a particular District, TXDOT personnel are encouraged to actively suggest and assist in the forma-

tion of a Utility Coordination Council.

The council should accomplish and promote the following:

& Dbetter awareness of proposed construction activities of each participant;

< introductions of key personnel, and contact representatives, of each participant;

+ aforum for resolution of conflicts between participants; and

& an opportunity for partnering in proposed construction.

Participants should include:

o Ultilities

¢ LPAs

& Appropriate TXDOT District Administrative Management Personnel
o TxDOT District Right of Way Representative

o TxDOT Utility Liaison

Initial Project Notification Meeting (Process Activity I1)

The objectives of the initial projection notification meeting are to:
& provide preliminary project description, scope and letting schedule to utilities;

& set adate for preliminary design meeting;
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Meetings

o identify TXDOT Project Design Engineer & TxDOT Design Consultant, if appropriate;

& request identities of utility contacts to be assigned to the TXDOT project;

& request block maps/mark ups, as built plans, or system drawings indicating utility facility loca-
tions and other features from utilities.

The District should invite all utilities that might be affected by construction, and provide each with
one copy of the proposed preliminary schematic, the notification of project, the scope of project,
the proposed let date, and the name of TXDOT contact person. All utilities should be encouraged to
attend. This advance notification enables utilities to:

+ plan for those changes that may be needed by the proposed construction, and

¢ make arrangements for adjusting their annual budgets and schedules to accommodate facility
adjustment(s).

This activity in “The Process” could take the form of a project-specific letter of information pre-
pared for distribution to all affected utilities. The letter should also include:

& Arequest for utility locations:

Attach a copy of the preliminary right of way map, schematic, or plan and profile sheets
with all known locations of the utility’s facilities indicated.

Request the utility to make any additions or corrections necessary to give an accurate
account of the facilities to be encountered during construction. It is the utility’s responsi-
bility to establish the location.

Request the utility to promptly submit the block maps/mark ups, as-built plans, or system
drawings to the District regarding any feasible design changes to insure compliance with
the UAR.

& Arequest for determination of utility property interests:

The notification letter should also request that an indication be made on the right of way
map of the approximate boundaries of easements or other interests in lands held by the
utility along or on proposed highway right of way. Such information is necessary to esti-
mate reimbursable costs.

o Arequest for the name of the utility representative with whom to coordinate:

Meet with or correspond with the designated official regarding a determination of utility
facilities involved, effect of the proposed construction upon the facility, and exact nature
and limits of the utility’s property interests.

Make this preliminary contact as early as possible.

¢ A date of Early Right of Way Release for Utilities (and FHWA approval, if applicable) from
ROW Division is necessary to ensure eligibility for reimbursement of all preliminary engineer-
ing costs and right of way charges incurred by the utilities. If release has already been given,
notify utilities of date of release.
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A copy of the UAR should accompany the letter.

The initial project notification will announce the time and location of the Preliminary Design Meet-
ing. It should be sent out no less than two weeks (four to six weeks is reasonable) in advance to
ensure full attendance and to allow adequate time for the utilities to compile requested information.

Preliminary Design Meeting (Process Actitivity 111)

At the preliminary design meeting, TXDOT and utility’s representatives should be introduced,
along with any consultants that may be used in the design process. The Director of TP&D, or
appropriate TXDOT District Administrative Management personnel, should open the meeting by
describing:

& the proposed improvements, including such drainage facilities, typical sections, structures and
other roadside features;

right of way needs;

PS&E development schedule;
environmental clearance schedule;
environmental impact;

the anticipated letting schedule; and

® & 6 6 o o

any other potential impacts on utilities.

Participants at the preliminary design meeting should include the following:
TxDOT Project Design Engineer/Design Team

Utilities

TxDOT Design Consultant

TxDOT Utility Liaison

TxDOT Right of Way Representative

TxDOT Advanced Project Development Engineer

TxDOT Environmental Representative

® & 6 6 O 0 o o

LPA Parties, as applicable
TxDOT’s Utility Accommodation Standards (UAR) and reimbursement eligibility criteria should
be explained at this time. TXDOT should also provide the following:

¢ A copy of the UAR may be found on the Internet. Instruct participants of the meeting how to
access the website.
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o Reimbursement eligibility criteria. Briefly explain the need for proof of compensable interests
and reasons for requesting further information from utilities to verify their reimbursable
interests.

¢ The expected magnitude of impact. Identify, as early as possible, any conditions that might
prevent compliance with the UAR and propose potential solutions.

An action plan for locating affected utility facilities can be developed after a determination has
been made whether the field verification is to be accomplished jointly or independently. Concerns
to be addressed in the action plan are as follows:

¢ The immediate need for horizontal and vertical alignment information on underground and
overhead utilities. Special attention should be given to signs, bridges, noise walls, high mast
lighting, footings, pilings, etc.

¢ Physical constraints affecting methods and equipment to be used in the field verification pro-
cess, like:
e  access;

e traffic control (comply with the Texas Manual of Uniform Traffic Control Devices)
(TMUTCD); and

e right of way restrictions.

& Anticipated utility adjustment schedules and response times of utility information providers.

As a result of the above discussion, a date will be identified for the Design Conference
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Chapter 4 — Preliminary Planning Section 2 — Ultility Location Investigations

General

Section 2 — Utility Location Investigations

Make certain that all utilities affected by the proposed project have been identified. Utility facilities
that are overlooked may cause costly delays in the construction of the project and pose a danger to
personnel and equipment.

The utilities must be furnished with a right of way map, schematic, and/or plan and profile sheets.
They must mark the locations of their facilities on these documents and return them to the appropri-
ate TxDOT representative. The information must be checked to ensure that all locations are
marked. Some additional methods of verification are:

*

L 2

*

Check District Utility Installation Request records
Check existing Utility Joint Use Acknowledgements from prior projects

Use Texas 811 call location services. You may also visit the website http://www.texas811.org
for further information.

Use a Subsurface Utility Engineering (SUE) service.

e Utility companies may be urged to consider SUE usage to determine critical or unknown
locations of their facilities.

e TxDOT design teams are encouraged to make use of SUE services to optimize design.

Ask known utilities if they are aware of, and can identify, other utility service providers or
facilities in the area.

Perform a thorough on-site examination of the proposed project location by TxDOT personnel.

All utilities must be listed on the Title Sheet of the right of way map upon submission to
ROW Division.
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Chapter 4 — Preliminary Planning Section 3 — Preliminary Utility Adjustment Funding
Determinations

Section 3 — Preliminary Utility Adjustment Funding Determinations

Federal Utility Procedure (FUP)

PLEASE NOTE: Although Alternate Procedure has been used on all Federal-aid in right of way
projects since 1973, regardless of the type of roadway, the term “Alternate Procedure” has been
changed with the release of this Manual to “Federal Utility Procedure”, as it relates to the Subpro-
cess of “The Process”.

The term derives from 23CFR 8645.119, Alternate Procedure, which allows a state transportation
department “to act in the relative position of the FHWA for reviewing and approving the arrange-
ments, fees, estimates, plans, agreements, and other related matters” including “all actions
necessary to advance and complete all types of utility work”, with certain exceptions; (refer to
23CFR 8645.119, (b) (1), et seq).

23CFR 645.119 sets forth provisions that must be followed when Federal-aid is involved in right of
way. To satisfy the requirements of 8119, submit two copies of the following data to the ROW
Division:

< identity of each utility;

+ locations of the existing facilities by highway station, and offset; and

¢ the estimated cost of each adjustment.

This information may be obtained from District records or other sources that give a reasonable cost
analysis of the proposed utility work. Include all known necessary utility adjustments within the
right of way project.

Before requesting an AP, the project must appear on the TIP and a right of way project release must
be obtained from the Resource Management Section, ROW Division. It is necessary that the right
of way project release covers utilities and that a Federal-aid Project Number [taken from the
Approval Statement on the Federal Project Authorization and Agreement (FPAA)] has been
assigned. This number must appear on all subsequent correspondence.

The FHWA will authorize TXDOT to approve all utility adjustments except those under 23CFR 645
8119 (b) (1) and (2). Those utility adjustments to be handled under (b) (1) and (2) will be processed
for prior approval by the FHWA. These exceptions include:

+ Utility relocations and adjustments involving major transfer, production, and storage facilities
such as generating plants, power feed stations, pumping stations, and reservoirs.

¢ Utility relocations falling within the scope of §645.113 (h), (i), and (j), and 8645.107(i).
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Chapter 4 — Preliminary Planning Section 3 — Preliminary Utility Adjustment Funding
Determinations

If unknown utilities are discovered before or after the construction contract letting, update the
approved AP list and notify the ROW Division.

State Utility Procedure (SUP)

TxDOT has adopted an SUP that is, in general, consistent with Federal guidelines. The concentra-
tion of the SUP is primarily based on compensable interests. Requirements of the SUP are provided
in Chapter 8, Section 6, State Utility Procedure.
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Chapter 4 — Preliminary Planning Section 4 — Initial Exchange of Design Data and

Criterion

General

Section 4 — Initial Exchange of Design Data and Criterion

The following should be part of initial exchange of design data or criterion:

*

Furnish utility any information and design data required for adjustment planning at the Prelim-
inary Design Meeting.

After preliminary design of a highway project is complete and acquisition of right of way is
authorized, furnish utility a segment of the approved schematic showing the preliminary plan
and profile, including typical cross section data. This exchange may permit early utility adjust-
ment work.

In more complex situations, such as adjustment in interchange areas or installations influenced
by design considerations or drainage facilities, furnish utility with more advanced and detailed
data at a later design stage. Furnish preliminary design data to all utilities because of the value
of this information in the tentative planning and design of a utility project.

Since TxDOT cost participation is limited to the most economical method of adjusting the util-
ity installation, the utility should determine the economical route and design of the proposed
facility after consultation with the District Utility Liaison and, if needed, ROW Division Rep-
resentatives, thereby ensuring conformance with planned highway improvements and the
UAR.

Encourage utilities to undertake an adjustment based on furnished advanced design informa-
tion. Notify utility that if work is properly undertaken according to an approved agreement and
a subsequent adjustment becomes necessary due to a revision of highway design requirements,
the work would not be at the utility’s expense.

Betterment considerations may be resolved at this stage through engineering reviews.

Early in the process, utilities need to select the most economical route based on highway right
of way purchase; Chapter 7, Utility Cost Estimates, discusses this subject.

If any of the following are anticipated, additional time should be included in the scheduling of
the adjustment:

e Condemnation of highway right of way by acquiring agency
e Forced utility adjustment (self-help)

e Utility replacement right of way

e Seasonal factors

e Uncooperative utilities

e Ultilities proven to be financially-challenged

e Materials
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Chapter 4 — Preliminary Planning Section 4 — Initial Exchange of Design Data and
Criterion

e  Utility corridor coordination activities
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Section 5 — Requirements for LPA

Authority

TxDOT is required, by law, to reimburse LPAs for their share of right of way costs authorized and
requested by TXDOT. TxDOT and the LPA designate the responsibility of each party through the
use of an Agreement for Right of Way Procurement. The terms and conditions regarding the adjust-
ment of utilities are stated on the agreement.

Procedure

When the LPA is the responsible agency and TxDOT participates, TXDOT will be responsible for
oversight of the LPA within applicable Federal and State policies.

The LPA must provide documentation required assuring TxDOT that utility adjustment agreements
are executed according to policy.

The District review of proposed adjustments by the LPA is necessary to determine eligibility, com-
pliance, and a monetary cap to be encumbered for reimbursement to the LPA for their expenditures,
if eligible.

The terms under the agreement prohibit TXDOT reimbursement for any adjustment where the util-
ity facility is on publicly owned right of way by statutory right. Owners of these facilities should be
given the option of either relocating on the new highway right of way (by Form 1082, Utility Instal-
lation Request) or relocating outside the new right of way limits.

When an LPA exercises the SUP, the appropriate contractual agreement form should be executed
by TxDOT and the LPA, depending upon either of these two conditions:

& Ifaprevious contractual agreement for right of way procurement was executed, use a Supple-
mental Agreement for Right of Way Procurement.

+ If no previous contractual agreement for right of way procurement was executed, use an
Agreement to Contribute Funds.

Under the SUP, the Standard Utility Agreement will also be executed for each individual utility.

A copy of the letter of initial notice sent to the utility at the preliminary coordination stage must be
sent to the affected LPA for their use.

When the SUP is not exercised, it will be the LPA’s responsibility to authorize the utility to make
adjustments and to notify the utility of the LPA’s intent to reimburse. The LPA should follow the
same steps followed by TXxDOT and should make sure that any adjustments conform to the UAR.
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When the project is an Off-System Project, and will not be maintained, operated, or regulated
by the State, the LPA must sign and submit a Form U-UAD, Utility Accommodation Declaration,
to the District Engineer for approval.
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Chapter 5 — Utility Considerations During Highway Design
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Chapter 5 — Utility Considerations During Highway Section 1 — Determination of Utility Impacts
Design

Section 1 — Determination of Utility Impacts

Justification

Utility adjustments are justified by:

« direct construction conflict,

¢ UAR non-compliance,

& local ordinance or industry standards, or

¢ safety reasons.

Considerations

The following elements may be significant in determining the impact of utilities on a proposed
project:

o TxDOT highway and bridge projects often necessitate the adjustment of utility facilities to
accommodate the design and construction of proposed transportation facilities. Failure to miti-
gate utility conflicts in the design process or to relocate facilities in a timely manner can result
in unscheduled delays and increased project costs.

« Ultilities should be provided early notification as a project moves from a conceptual state into
actual design mode. This initiates the Utility Cooperative Management Process and facilitates
the planning and budgeting processes.

o TxDOT recognizes the need to develop the right of way acquisition process concurrently with
design work and utility adjustments. Current FHWA policy, 23CFR 8635.309, specifically
states that certain conditions on Federal-aid transportation projects must be met before a proj-
ect can be let for construction.

< Inclusion of the utilities, LPAs, and the TxDOT Ultility Liaison in design conferences with
TxDOT's design team benefits all participants.
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Chapter 5 — Utility Considerations During Highway Section 2 — Coordination
Design

Section 2 — Coordination

Objective

The primary objective of coordination is to ensure that all entities, known or suspected of having
involvement within the limits of a proposed project understand that they are part of "The Process."
They should be made aware that a coordinated effort would be required to accomplish the goal of
serving the public's best interest.

Procedure

Participants are encouraged to attend the Design Conference where specific design considerations
are discussed. Involvement of all participants will give both the Design Team and the utilities an
opportunity to:

& voice concerns over project scheduling, construction phasing, and location; and

& participate in a forum for discussion of the process involved with preparation for, and during
construction of, the project.

Special considerations that must be adhered to by the utilities as a result of industry standards and
local regulations can be discussed. The Design Team may be able to modify the design of a struc-
ture or grade to accommodate these considerations. Possible conflicts among the various utilities
may be addressed and solutions offered or identified.

The TxDOT Utility Liaison is responsible for assuring utilities and the Design Team that the inter-
ests of all participants will be considered. It will be the Liaison’s responsibility, after consultation
with all participants, to determine the order of and location of assignments. Solutions arrived at on
previous projects may aid in the process. In cases of conflict, TXDOT’s decision is final.

When an adjustment is necessitated, TXDOT’s goal is to perform the adjustment in the most eco-
nomical manner, consistent with industry standards, safety, and requirements of the UAR. The
District can aid the process of coordination by following the UAR TxDOT and the LPA should con-
sider the location of utilities placed within right of way. However, TXDOT has a limited ability to
accommodate an ever-growing request for right of way usage by the utility industry. As a result, it
is not uncommon to find areas of TXDOT right of way where placement of new utility facilities
would not be feasible. Such situations cause a challenge when TXxDOT needs to modify the existing
roadway facility. Therefore, when the following options should be considered:

¢ Stacking. For example, place sewer, high-pressure oil & gas, water, and fiber optic lines at
depths that will accommodate placement of shallow and more frequently accessed low-pres-
sure gas and underground communication lines.

+ Joint trenching.
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Chapter 5 — Utility Considerations During Highway Section 2 — Coordination
Design

+ Utility conduits.
o Compatible arrangements based on classes or types of utilities.

+ Directional boring may sometimes be used to place gas, water, and underground power and
fiber optic lines at greater depths. This allows them to be placed below existing facilities.

o Off-site relocation.

& Moratorium to deny all Utility Installation Requests on a highway project while undergoing
design and/or construction.

Feasibility of the above options is determined by the utilities. TXDOT has no liability for damage
to existing facilities nor will it guarantee access to such placements if the utility experiences
future problems.
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Section 3 — Utility Engineering Contracts

Subsurface Utility Engineering (SUE)

The use of Subsurface Utility Engineering (SUE) can prove to be a valuable resource to benefit
TxDOT, LPAs, and utilities. An FHWA study, entitled "Cost Savings on Highway Projects Utiliz-
ing Subsurface Utility Engineering (2000)," reports a significant cost saving by more than 4:1 spent
on SUE. Using SUE early can aid in determining:

¢ the accurate alignment, elevation of a utility facility
+ those facilities that may remain in place,
¢ those facilities that can be accommodated by implementation of design modifications; and

+ those facilities that will require adjustment to clear proposed construction.

TxDOT design teams should use SUE for the following reasons:

Use of SUE providers conserves TXDOT resources.

SUE providers are trained and equipped to determine locations and elevations of utilities.
Information provided by SUE can aid in identifying utility facilities' owners.

Data can be obtained and submitted in a format compatible with design data.

Conflicts can be avoided through design changes.

Determination of adjustments will accommodate proposed designs.

Locations of unmarked or unknown utilities can be identified.

® & 6 6 O o o o

Risk to TxDOT is minimized; SUE provider assumes risk.

SUE deliverables should be integrated into TXDOT’s PS&E to enable the contractor and all other
pertinent parties to have maximum information on utilities within the construction area.
If the SUE data is not integrated into TXDOT’s PS&E, SUE deliverables should be shared between:
o TxDOT designers or consultants,
o affected utilities,
+ District Utility Section, and
o LPAs (optional).
Note: Use of TXDOT CADD standards in SUE deliverables is required.

A SUE contract may be funded through:

¢ Design Division,
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¢ ROW Division, or
¢ District local contract.
¢ LPA

Utility Coordination Contracts

In addition to the SUE contract, the Department recognizes the value and benefit of utilizing a con-
sultant to coordinate the utility adjustment process. This is especially true in larger highway
projects having numerous utility adjustments.

The utility coordination contract may include the following activities:

SUE;

Coordination Meetings;

Utility Conflict Determination;

Utility Conflict Resolution;

Preparation of Utility Agreement Assemblies;

Review of PS&E;

Monitoring of Progress, including inspections; and/or

® & 6 6 ¢ o o o

Preparation of joint Use Agreements and Verification of “As-Built” Plans.

The ROW Division should be contacted for further information on utility coordination contracts.
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Section 4 — Utility Access, Corridors, and Strips

Access Rights

Access rights are rights of ingress or egress (entrance or exit) to the highway facility from a partic-
ular legally defined parcel of land. TXDOT acquires real property rights to parcels of land used for
transportation related purposes. In some circumstances, it is in the public’s interest to control the
right of ingress or egress to portions of public right of way.

In 1959, the American Association of State Highway Officials (AASHTO) adopted a guide for the
parallel use of freeway right of way. This guide was created to:

¢ develop and maintain access control,;

& maximize highway safety and function; and

< ensure uniformity of utility treatment among the states.

In 1988, FHWA allowed each State the right to decide whether utilities would be permitted the par-
allel use of freeway right of way.

On major freeways and interstate highways, TXDOT often purchases the right of access to public
right of way from the adjacent property. These rights are purchased with the intent to control access
to vehicular travel in a legally defined area of the right of way, and to through traffic lanes in the
immediate vicinity. The main concern is for areas in which traffic entering the roadway would con-
fuse or endanger the traveling public. These areas are located:

¢ adjacent to ramps;

+ along curves;

& Wwhere sight distances are critical; and

+ along main lane facilities without frontage roads (not allowed by the UAR); and
.

areas in outer separation and medians (not allowed by the UAR).
State regulations concerning control of access may be found in 43TAC §21.37.
In special cases of crossing access control lines, new utility installations may be permitted under

controlled conditions. However, in each case the utility owner must show that:

¢ the accommodation will not adversely affect the safety, design, construction, operation, main-
tenance or stability of the transportation facility;

& the accommodation will not be constructed and/or serviced by direct access from the through
traffic roadways or connecting ramps;
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& the accommodation will not interfere with or impair the present or future expansion of the
transportation facility; and,

+ any alternative location would be contrary to the public interest. This determination would
include an evaluation of the direct and indirect environmental and economic effects resulting
from the disapproval of the use of this right of way.

Utility Corridors

State laws governing land acquisition for highway uses do not include authority to purchase right of
way for utility purposes. However, utilities may joint-use available areas within highway right of
way acquired for the maintenance of backslopes, clear zones, and other highway features. To maxi-
mize the use of these limited areas, utilities are encouraged to use the utility corridor concept by
joint trenching, common duct occupancy, and common infrastructure.

In urban and highly congested areas, the Department may determine that the most effective method
of maximizing right of way use is to construct a utility corridor, such as a box culvert, for utility
joint use.

Communication and cooperation are essential to achieve the desired results for the utility corridor
concept. It is recommended that a Memorandum of Understanding be executed by all parties before
constructing the corridor. ROW Division should be consulted for additional information and imple-
mentation of utility corridors.

Utility Strips

Utility accommaodation on controlled access highways must take into consideration areas where
access to the right of way has been denied. Without a special exception, utilities may not be placed
or allowed to remain in these areas. When an exception is granted in conformance with the Utility
Accomodation Rules (43TAC 8§21.35), in a controlled access area, a utility strip, specific to the
utility for which the exception is granted, can be created during the design and right of way map
creation phase by designating a “strip” which cannot be accessed directly from the main lanes.
This action will not affect the denial of access to the adjacent landowner. The utility strip may be
established in an area where no frontage roads exist. It does not convey an easement or property
interest and cannot be occupied by other utilities without a specifically approved exception for each
utility involved.

The public utility seeking the installation shall submit to the district engineer a written request that
includes for each facility proposed for installation the following detailed information:

+ survey data as directed by the department to identify and designate the location of a utility
strip, the utility strip's relationship to existing highway facilities and the right of way line, and
the specific area of use, occupancy, and access for installation and maintenance of the utility
facility;
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& aplan for the utility's access to, from, and within the utility strip with clearly described proce-
dures that preserve the safety and free flow of traffic on the controlled access highway or
freeway during installation, maintenance, and emergency service or repair of the utility facil-
ity; and

& any additional information, including an engineering study requested by the department, that is
reasonably necessary for a determination of the impact of the proposed utility facility on the
safety, design, construction, operation, maintenance, and stability of the controlled access
highway.

If the requested utility facility installation meets the conditions of §21.35 of this subchapter and the
other applicable requirements of this subchapter, the department shall establish a utility strip along
the outer edge of the right of way by:

¢ locating a utility-access denial line between the proposed utility facility installation and the
mainlanes and connecting ramps; and

& designating the specific area of use, occupancy, and access for installation and maintenance of
the requested utility facility.

The department may adjust the utility-access denial line of an established utility strip to accommo-
date additional authorized utility facilities within the utility strip. The utility requesting installation
of the utility facility is responsible for all costs associated with providing the information required
for designation of a new or expanded utility strip and shall delineate the utility-access denial line on
the ground by setting readily identifiable, durable, and weatherproof permanent markers to repre-
sent or reference the corners, angle points, and points of curvature or tangency of the utility-access
denial line. All existing and proposed fences shall be located at the freeway right of way line and
denial of access regarding property adjoining the right of way line will not be altered.
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Section 5 — Combined Transportation Utility Construction

Procedure

If it is determined that the adjustment of utility facilities is to be included in the proposed highway
construction contract, the following items should be considered:

1. Who is responsible for the cost of the adjustment?

e the utility,
e TxDOT, or
e the LPA.

In certain instances, the proposed work may result in a proportionate cost sharing whereby the
utility funds certain aspects of the adjustment and the appropriate governmental agency partic-
ipates as well.

If it is determined that the utility is solely responsible for the adjustment costs and the TxDOT
contractor will perform all or part of the adjustment, an escrow account should be established
to fund the required work.

Before the project can be awarded, funds must be collected from utility and escrowed into the
newly established account. In addition, a statement should be placed in TXDOT’s PS&E, not-
ing the adjustment work is to be billed from these funds. Per Transportation Code 8224.008,
the ROW CSJ number should be used as a sub-estimate identifier to accumulate utility adjust-
ment costs within the overall construction project estimate. The issue of escrow accounts is
discussed in Chapter 2, TXDOT Utility Cooperative Management Process & Subprocess.

If utility work will be performed by TxDOT’s contractor, place a ROW CSJ number and state-
ment in the PS&E, noting that work will be billed from right of way funds, or from LPA funds
placed in escrow.

Escrow agreements are required for all nonreimbursable utility work, (i.e., incorporation of
work determined to be ineligible for State cost participation or in some instances, betterments)
included in TXDOT’s PS&E. If an LPA elects to pay for the work performed by TxDOT con-
tractors, work detailed in the PS&E and either of the two requirements must be met: LPA must
be the responsible agency, or the project must be converted to an SUP.

2. Who will perform the adjustment?
e the utility, with its personnel or contractor, or
e TxDOT’s highway contractor.

Include a statement of how the work to be accomplished is handled in TXDOT’s PS&E. The
part to be performed by each party involved should be described.
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Chapter 5 — Utility Considerations During Highway Section 5 — Combined Transportation Utility
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As a rule, highway right of way should be clear of utilities before the letting of transportation
construction projects. However, utility adjustments may be performed by, or coordinated with,
the transportation contractor in the transportation construction contract, and included in the
PS&E.

Preliminary plan estimates and Advance Funding Agreements (if applicable) for utility work
must be forwarded to ROW Division. After coordination and review by applicable divisions,
the District will include the utility plans and estimate in the appropriate utility agreement
assembly. After approval, work will be incorporated in the highway PS&E. The work must be
identified by the construction Control Section Job (CSJ) number using the ROW CSJ. The
ROW CSJ is a sub-estimate contained within the project construction estimate. Construction
funds must not be used when any portion of the utility adjustment is eligible for reimburse-
ment. By law, eligible utility adjustment costs must be funded out of the ROW CSJ.

Utility work must be shown as sub-estimates of the transportation project estimate for each
utility. At the head of each sub-estimate, the following identifying language must be included:

“The following work is to be performed by highway contractor for [utility name] and funded
by right of way funds using the above ROW CSJ, or Advance Funding Agreement executed on
such date and agreement number associated with the ROW CSJ.”

Modifications to the scope of work, before or after letting, that impact associated costs/quanti-
ties should be coordinated with the District’s Design and Right of Way Sections. Changes
before letting need to be coordinated with Design Division and ROW Division; changes after
letting need to be coordinated with Construction Division and ROW Division.

NOTE: If utility adjustments are included in the highway construction contract, the plans submit-
ted must be signed and sealed by an Engineer.

Advance Funding Agreements (AFA)

Utility work included in the highway construction contract may include items that are ineligible for
TxDOT cost participation. Therefore, it will be necessary for the utility to place the estimated
amount of ineligible costs in escrow through an AFA with TxDOT before letting. A statement
should be added to the PS&E, in that section where utility items are addressed, stating that the inel-
igible utility items are financed by an AFA with the utility.

The utility will also escrow the appropriate percentage of engineering and construction charges for
the highway construction cost, which also applies to the utility construction cost.

Engineering and construction percentages shall comply with Finance Division guidelines.

ROW Utility Manual 5-11 TxDOT 05/2016


forms_and_agreements.htm#i1004167
http://www.txdot.gov/inside-txdot/division/finance.html
../glo/e.htm#i1004946

Chapter 5 — Utility Considerations During Highway Section 6 — Compliance with the UAR
Design

Section 6 — Compliance with the UAR

Utility Accommodation Rules (UAR)

By law (see 43 TAC 821.32), public utilities have been granted the right to occupy State right of
way. These rights are extended provided the utility use will not interfere with safety of the traveling
public, the State’s ability to construct and maintain the highways and as long as they maintain com-
pliance with the Utility Accommodation Rules (UAR).

Private lines should normally be allowed to cross, but should not be permitted longitudinally on
highway right of way, and they must conform to the UAR.

All utility installation within TXDOT right of way must comply with the UAR. Exceptions to the
rules will be considered based on valid engineering judgment. The District Engineer must recom-
mend all exceptions for approval by the ROW Division Director. All work performed outside
TxDOT policy can only be reimbursed with the approval of the ROW Division Director, and the
following items must be addressed in writing from the District Engineer to the ROW Division
Director, with Form ROW-U-CFUA, Certification for Utility Accommodation attached:

o Description of condition /nature of violation;

& Statement attesting that there is no inherent risk to any highway appurtenances (structures,
roadway, lighting, storm sewer, etc.);

« Facility will not adversely affect the safety, design, construction, operation, maintenance, or
stability of the roadway facility;

« Facility will not be constructed and/or serviced by direct access from the through traffic road-
ways or connecting ramps;

« Facility will not interfere with or impair the present use or future expansion of the freeway; and
adamantly acknowledge that any alternative location would be contrary to the public interest.

The request for exception is submitted with due consideration of State and local requirements
Acknowledgement that facility is compatible with existing utilities.

District’s firm recommendation and expressed willingness to accept proposed condition

* & o o

Description of “alternate measures” have been prescribed or reviewed

Exceptions for reimbursement involving work performed outside Federal policy as stated in 23CFR
must be approved by FHWA and will be subject to the following conditions (pursuant to 23CFR):
« approval will not adversely affect the public;

¢ the District and TxDOT have acted in good faith and, therefore, there has been no willful vio-
lation of Federal requirements;
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Chapter 5 — Utility Considerations During Highway Section 6 — Compliance with the UAR
Design

« there is substantial compliance with all other requirements prescribed by, and full compliance
with, requirements mandated by Federal statute;

+ the cost to the Federal government will not be in excess of the cost which it would have
incurred had there been full compliance; and,

& the quality of work undertaken has not been impaired.

Exceptions for reimbursement involving work performed outside TXDOT policy must be approved
by FHWA and will be subject to the above Federal conditions.

NOTE: Requests for exceptions not related to transportation projects should be directed to the
Maintenance Division Director.
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Chapter 5 — Utility Considerations During Highway Section 7 — Alternate Financial Assistance to the
Design Utility

Section 7 — Alternate Financial Assistance to the Utility

Overview

A utility’s inability to pay for adjustments can be addressed by utilizing the State Infrastructure
Bank (SIB), or a SIB that operates chiefly as a revolving loan fund and can provide a wide range of
financial assistance in addition to loans. In 1997, the 75th Texas Legislature passed Senate Bill 370,
which created the Texas State Infrastructure Bank administered by the Texas Transportation Com-
mission, the governing body of the Texas Department of Transportation. In September 1997, the
Texas Transportation Commission approved administrative rules that govern the State Infrastruc-
ture Bank.

TxDOT has designed the SIB to enable qualified borrowers to access funds at negotiated interest
rates and terms. Applications may be submitted to the local TXDOT District or to the TXDOT
Finance Division. Approval for financial assistance to a private entity shall be limited to an eligible
project that:

& provides transportation services or facilities that demonstrate public benefit; or

< is constructed or operated in cooperation with a state agency or political subdivision in accor-
dance with an agreement between that state agency or political subdivision and the private
entity.

The State's Hardship Financing for Utility Adjustment fund enables TXDOT to finance a utility
adjustment when a short term financial condition exists that prevents the utility from being able to
fund the adjustment. The District Engineer will submit to the Finance Division a request for any
utility desiring financing, available at the strictly mandated interest rate of 6 percent with the allow-
able maximum term of 5 years.
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Chapter 5 — Utility Considerations During Highway Section 8 — Intermediate Design Meetings
Design

Section 8 — Intermediate Design Meetings

Overview

The TXDOT Project Design Engineer is responsible for the frequency of intermediate design meet-
ings, based on the complexity of the TxDOT-Utility cooperative design effort. The meetings are
intended to:

& track the progress of ongoing design processes;
o further develop design concepts from previous meetings; and

& explore information returned by the various utility entities or SUE provider to determine
potential impact or concern. Alternative designs should be investigated and implemented to
mitigate or minimize impact to utility facilities.

Highway design features. including drainage, footings, and foundations typically affecting utility
facilities should be developed to a preliminary state (within reasonable tolerances) to allow evalua-
tion not later than the 60% plan completion milestone.
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Design

Section 9 — TxDOT Assistance to the Utility

Overview
Per the UAR, design of the utility’s adjustment is the responsibility of the utility.

Since the utility’s design staff must plan and design the proposed adjustment of their facilities, plan
preparation is the responsibility of the utility. Nevertheless, TxDOT personnel should assist the
utility by providing existing and proposed:

grades and elevations;

highway alignment and cross sections;
drainage;

schematics;

right of way maps;

SUE deliverables;

TxDOT CADD standards;
environmental information;

transportation project design/construction and other plans; and

® ¢ 6 6 O 0 O o 0 o

TxDOT mapping graphics files.

Close contact between authorized District and utility representatives is imperative in facilitating the
continuous flow of information to the utility regarding the design of the transportation facility.
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Section 10 — Utility Design Considerations Related to Reimbursement

Overview

Adjustment costs eligible for reimbursement are those that are:
& performed in conformity with an approved utility agreement between TxDOT and the utility;

& necessary to restore, in the most economical manner, the utility’s functional operations to a
level similar to that existing before the adjustment;

¢ necessary to comply with laws and ordinances; or
« of direct benefit (i.e., safety and aesthetics) to the transportation facility.
Determination of a betterment credit should only be made upon completion of an adequate study of

all available facts. The requirements discussed in the following subsections must be considered
when determining whether such items are eligible or ineligible for reimbursement.

Coating and Wrapping of Utility Lines

The following are eligible for reimbursement:
& reasonable measures for protection of the highway, including the placement of encasement.

« corrosion control measures required and supported by industry codes, published and/or estab-
lished company standards, governmental codes, orders, or laws.

Cathodic Protection of Utility Lines

Cathodic protection may be approved as part of the utility agreement as a participating item even
though it was not provided on the existing line. This could occur in a scenario where the original
line, which did not need protection because of favorable soil conditions, good drainage, etc., is
relocated to a new location involving unfavorable conditions. Cathodic protection may also be eli-
gible when required for those reasons described in Chapter 6.

Additional Thickness of Pipe

The Office of Pipeline Safety has outlined the requirements for wall thickness of gas and liquid
product pipeline. Should a utility propose to install a wall thickness underneath the highway greater
than those requirements, consideration will be given to approval on a case-by-case basis for reim-
bursement of costs associated with the additional thickness. Refer to Chapter 7, Section 2, Salvage,
Abandoned Facilities, and Removal of Materials. The minimum wall thickness is determined
through the use of Barlow's Formula.
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Chapter 5 — Utility Considerations During Highway Section 10 — Utility Design Considerations Related
Design to Reimbursement

Spare Conduits or Ducts

One additional conduit or duct in any conduit system may be approved for reimbursement. With
advanced approval, in some instances, a reasonable number of spare conduits may be added at
the utility's cost, although the cost will not be reimbursable by TxDOT. For new installations, see
Chapter 1 of TXDOT’s Use of Right of Way By Others manual. Such approval is warranted due to:

+ the benefit that is derived by the transportation project;
& safety considerations;

¢ the need to avoid frequent interruptions of utility service;
.

the need to reduce expected interference with highway traffic by reducing the installation of
temporary overhead lines; and

+ situations where subsequent boring is sometimes impossible due to building lines or ground
conditions.

When a utility rents, leases, or sells conduit usage to another utility, the new utility must submit a
Form 1082, Utility Installation Request prior to placement, and the utility owning the conduit must
execute the Utility Installation Request in conjunction with the new utility.

Taller Poles

Increased height or size of poles for overhead lines may be approved as a reimbursable item when
needed to elevate the lines and attain adequate vertical clearance across the roadway, or due to envi-
ronmental constraints.

When a utility rents, leases, or sells pole space to another utility, the new utility must submit a Form
1082, Utility Installation Request prior to placement, and the utility owning the poles must execute
the Utility Installation Request in conjunction with the new utility.

Joint Occupancy of Poles

When the existing facility consists of jointly occupied poles and the utilities separate their facilities
in making the adjustment, the following requirements apply:

¢ Reimbursement is warranted in the actual costs of adjustment after the appropriate credits for
betterments and salvage are deducted.

& The most economical cost for functional restoration is established by comparative cost esti-
mates that reflect replacement in kind as joint aerial facilities versus separate and distinct
installations.

& Additional costs for installation of a different type of facility not required by the transportation
project will be at the utility’s expense.
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Chapter 5 — Utility Considerations During Highway Section 10 — Utility Design Considerations Related
Design to Reimbursement

Under the above requirements, estimates and agreements for the utilities involved in joint occu-
pancy must be secured and reviewed at the same time so that the most economical adjustment may
be determined.

The foregoing requirements may not apply to every situation. There may be various combinations
of ownership in joint occupancy of lines requiring special handling through the ROW Division. No
one policy can be applied to all projects for all utilities and all types of ground conditions. Consid-
eration will always be given to:

o reimbursable items needed for the integrity of the highway and the safety of the traveling pub-
lic; and

& reimbursable items needed to restore the functional service of a utility to a like condition
before the adjustment.

Utility Facilities in Highway Structures

In keeping with TXxDOT policy, all utilities should, when feasible, be located off highway struc-
tures. However, when it is impractical to install a utility facility across a stream or other
obstruction, attachment to or inclusion in the highway bridge or structure may be considered.
Requests for attachment or inclusion to highway bridges, structures, etc., should be coordinated
with the District design section for securing bridge attachment agreements through the Bridge
Division.

If betterment facilities proposed by the utility require the highway structure to be strengthened, the
utility will bear the cost of such strengthening.

For further information, please refer to 43TAC, §21.48, Traffic Structures.

Existing Facilities Remaining in Place

When the existing facility is to remain operative and occupies an easement or lease owned by the
utility within transportation project right of way, a Utility Joint Use Acknowledgement should be
executed for the utility’s continued use of the easement and facility upon the highway right of way.

When the existing facility is located on public right of way under a Utility Installation Request, and
does not require adjustment, the facility may remain as shown in the Utility Installation Request,
and a Utility Joint Use Acknowledgement should be executed for the utility facility only.

New Location Considerations

A utility in the position of relocating off its existing easement should evaluate the following options
and considerations:
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Chapter 5 — Utility Considerations During Highway Section 10 — Utility Design Considerations Related
Design to Reimbursement

& Acquisition of a New Easement:
e time to acquire the easement including negotiations and necessary legal proceedings
e number of parcels to be acquired
e benefit of exclusive rights
e future adjustment costs
e design considerations

+ Joint Occupancy of State Right of Way
e right to occupy at no charge
e available area to locate
e non-exclusive use
e future adjustment costs
e no acquisition efforts or scheduling constraints
e design considerations.

The utility should determine its new location based upon each individual adjustment in its own best
interests and in a cooperative effort with the Department.
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Section 1 — Initial Actions of the Utility

Section 1 — Initial Actions of the Utility

Use of Consulting Engineers by a Utility Company

If the utility is not adequately staffed to perform engineering services for the required adjustment, it
may secure consultant services for all or part of the preliminary study, design, and/or construction
phase of work. The utility should notify TXxDOT, in writing, that it is securing the services of a
consultant.

The selection of an engineering firm should be based on an evaluation of the professional qualifica-
tions and the utility's knowledge of the consultant's work and services. The choice of a consulting
engineering firm and a surveying firm can not be based on a competitive bidding procedure. The
selection process should then be followed by negotiation of a mutually satisfactory fee. The estab-
lishment of the total consultant-engineering fee shall be project specific. The utility should consider
the following factors in negotiating a fee:

L 2

* & 6 6 o o

degree of risk assumed by consultant;

difficulty or complexity of work to be performed,;

extent of assistance provided to consultant by TxDOT or utility;

consultant’s past and present performance;

degree and nature of the consultant’s estimate of costs;

adequacy and reasonableness of consultant’s estimate of costs; and

total dollar amount of consultant's contract.

The consultant can play an important role in coordination by:

L 2

participating in:

the Initial Project Notification Meeting,

the Preliminary Design Meeting,

Field Verification,

the Design Conference,

any Intermediate Design Meetings,

the Final Design & Initial Construction Coordination Meeting,
the Pre-letting Utility Meeting, and

the District approval of the Utility Consultant Contract.

maintaining close communication with the TxDOT Utility Liaison.
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Chapter 6 — Utility Plans and Specifications Section 1 — Initial Actions of the Utility

The method of payment to compensate the consultant for all work required shall be set forth in the
original contract and in any contract modifications. It may be a single method for all work or may
involve different methods for different elements of work. The methods of payment that should be

used are:

*

The “lump sum fee” method shall not be used to compensate a consultant except when the
agency has established the extent, scope, complexity, character, and duration of the work to be
required so that fair and reasonable compensation, including profit, can be determined. The
proposal must be accompanied by the consultant’s itemized estimate of costs.

The “cost per unit of work” method is normally reserved for additional charges resulting from
changes in the scope of work as detailed in the original contract. A list of fees for additional

“cost of work” items should be included with the original contract. These costs usually include,
but are not limited to, costs for additional sets of plans, inspection and rates for design changes.

The “profit amount” method provides for reimbursement of actual costs of the consultant plus
a predetermined profit. The determination of the amount of profit shall take into account the
size, complexity, duration, and degree of risk involved. Profit exceeding 15% must be justified
by the utility and approved by the ROW Division. A set percentage of the job should not be
used as the profit. The utility and the utility consultant can negotiate the profit.

The “specific rates” method is based on a unit of measure, such as linear feet, cubic yards, etc.

The "direct cost times the multiplier” is based on unloaded (straight) rates times a calculated
multiplier (indirect cost plus profit).

The “percentage of the cost of relocation” method of computing fees is not acceptable.

The District is responsible for reviewing all utility consultant contracts. TXDOT’s procedures for
review and approval of consultant contracts are as follows:

*

L 2

Necessity for consultant contracts. The utility must submit written notification describing the
design work that will be performed by consultants.

Qualification of the consultant.

To ensure that the required work will be accomplished as required, a consulting engineering
firm or consultant with a professional engineer on staff must be used. TXDOT may review the
qualifications of the consultant. Factors to consider in selecting a consultant are the experience
and knowledge of the consultant to accomplish the required utility work and the ability to
accomplish the work in a timely manner.

Services to be performed. The contract must define services the consultant will accomplish
during all or part of the preliminary, design or construction phases. The reasonable cost of con-
sultant engineering services performed under written continuing contracts is reimbursable
when it is demonstrated that such work is performed regularly by the utility in the course of its
own business.

Fee. A maximum fee is specified in each contract.
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The basis of compensation must be detailed enough to determine if the cost is reasonable for the
services performed. When the basis of payment is other than a lump sum fee, the consultant con-
tract will specify a maximum amount payable. Provisions should be made for adjustment of the
maximum amount or lump sum fee when there is a substantial change in the scope of work.

There is no specific format for a consultant contract. However, the contract must be written and
must include the services to be performed and the fee. These provisions will enable TxDOT to eval-
uate the necessity and fairness of charges. The consultant must adhere to Federal regulations when
Federal-aid in right of way is involved.

The District does not have to include the consultant contract in the agreement assembly submitted
to ROW Division. However, the cost associated with it must be shown in the estimate. The District
must include a review and approval statement in accordance with TXDOT procedures. If the Dis-
trict has special concerns or specific questions about the consultant contract, the District may
request the ROW Division to review for comments and/or suggestions, the contract should be
included. Submissions of the consultant contract to the Division for approval will be returned to the
District for their handling and approval.

Provided the consultant contract is approved, costs incurred for required preliminary work to pre-
pare the contract and estimate of engineering services will be reimbursed to the utility. The
consultant should defer incurring any other costs until the contract is approved.

The costs incurred by consultants are subject to audit; therefore, sufficient documentation must be
provided for all costs.

Occasionally, a utility may use consulting engineer services for design and construction phases of
utility work that has been included in the highway construction contract. This will, in some
instances, result in duplication of services performed under the construction phase of the consultant
agreement by the Department’s construction engineering forces. The FHWA will reimburse the
State for such services either by:

& not participating in the utility agreement’s consultant charges, while participating entirely in
the amount of State’s approved percentage for construction engineering; or

< participating in the utility agreement’s consultant charges and deducting such amount from the
State’s approved rate for construction engineering.

This procedure is used for requesting reimbursement from the FHWA by the State. The utility com-
pany will be reimbursed by the State upon presentation of a billing for eligible consultant charges.
The following publications are available as guidelines for consulting engineering contracts:

¢ Procurement Procedures of 23CFR 8172A, Administration of Engineering and Design Related
Service Contracts
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& Consulting Engineers Council and Texas Society of Professional Engineers - General Engi-
neering Services

& American Society of Civil Engineers Manual and Reports on Engineering Practices No. 45,
“Engagement of Consultants for Engineering Services."

Replacement of Utility Right of Way

Advise the utility to consider selecting an economical route from the standpoint of replacement
right of way purchase.

While many utilities have staff experienced in evaluating utility right of way, others may have lim-
ited experience in purchasing real property interests. Although the decision to condemn or
negotiate lies with the utility, adequate justification must be provided for the values paid in
negotiation.

"The utility shall determine and make a written valuation of the replacement right of way
that it acquires in order to justify amounts paid for such right of way. This written valua-
tion shall be accomplished prior to negotiation for acquisition.”

- 23CFR 645.111(2)

The valuation must be approved by TXxDOT prior to negotiation. TXDOT may require an appraisal
if the valuation is not adequately justified. The utility may offer more than the valuation or
appraisal; however, the utility will only be reimbursed for the eligible cost.

TxDOT has no legal authority to acquire replacement right of way for a utility, but may participate
in the eligible costs associated with the utility’s acquisition of replacement right of way.

Replacement right of way acquired by the utility before project release will not be eligible for reim-
bursement. After release, the cost of acquiring utility replacement right of way will be eligible for
reimbursement if it is necessary and supported by the adjustment. The utility should avoid acquir-
ing replacement right of way before approval of the utility agreement and proposed plan of
adjustment by the District or Division. For more information, see the section on Replacement Right
of Way Costs in Chapter 7, Section 2.

When replacement right of way is acquired and federal funds are used to cover some portion of the
cost, the provisions of the Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970 (the Uniform Act), and amendments thereto, apply to the acquisition. In these
instances, the right of way personnel should be contacted for assistance.
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Chapter 6 — Utility Plans and Specifications Section 2 — Utility Plan Preparation

Policy

Section 2 — Utility Plan Preparation

TxDOT personnel should not develop plans, estimates, and other related data for the utility.

Plan Requirements

The Utility Agreement and Utility Joint Use Acknowledgement s must be supported by a set of util-
ity relocation plans that provide a clear presentation of the work required. When the utility work, or
some portion of the work, is eligible for State cost participation, the plans should be signed and
sealed by an Engineer. A vicinity map may be used to illustrate the scope of an adjustment and the
extent to which the utility system is affected. Plan sheets should clearly indicate the conflict
between the existing utility facility(s) and the proposed highway work.

Submit four sets of utility plans.

The plan must show:

*
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existing and proposed highway right of way;

existing and proposed utility right of way;

station and offset to highway control baseline;

dimensions between existing/proposed right of way line and existing/proposed utilities;

symbols used to represent existing facilities and conflict with proposed highway improvements
delineating the justification for the utility adjustment; (Clearly explain the symbols using leg-
ends or notations.)

symbols used to represent proposed facilities; (Clearly explain the symbols using legends or
notations.)

major material items;

dimensions showing length of encasement, length of conductor, extent of trenching or boring,
etc., if drawings are not to scale;

existing and proposed highway features, i.e., edge of pavement, shoulder lines, piers, ditch
lines, etc.;

existing, temporary, and proposed utilities with:

e operating pressures, directions of flow, source of power, wall thickness, coated and
wrapped lines, anode beds, yield strength, design factor or class location, etc., when appli-
cable; and
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e enough information about the existing and proposed installation to determine any better-
ment in the proposed facility, such as types and quantities of materials, strength
classifications, conductor sizes, number of cable pairs, protective devices upon existing
and proposed lines, etc.;

limits of compensable interests;

control of access / access denial lines and highway station numbers;
traffic control and safety;

environmental control (SWPPP);

in some cases, explanatory notations and/or a letter of transmittal explaining the need for all
work phases;

a brief explanation of factors that justify the work, such as:

e direct construction conflict between the existing utility and the proposed highway
improvements;

e lack of UAR compliance of the existing utility facility after the proposed highway
improvements; and/or

e inclusion of the existing/proposed highway profile and the existing/proposed utility pro-
file to justify lowering the utility line(s).
e indication of fill or cut slopes to justify adjustment of poles, etc.;

specifications. (If they are not included in the agreement, plans may be used to show specifica-
tions. This may include any special instructions that will need to be incorporated into the utility
project in the interest of the highway facility. When applicable, show backfill specifications.)

To determine the eligibility ratio, a distinction of that portion of the adjustment located on util-
ity-owned right of way and public right of way must be made; and,

explanations and calculations used in deriving eligibility percentage ratios for adjustments that
are less than fully eligible for state cost participation.

Utility plans will be reviewed by the District to verify that the adjustment is necessary, justified,
feasible, economical, and UAR-compliant.

Preparation of Utility Specifications and Proposals

Specifications governing utility contract work may sometimes involve methods that will not permit
proper construction of the transportation facility. The most common example is that of backfilling
procedure. Flooding or ponding is frequently employed in backfilling a utility trench or around util-
ity structures. These methods are not generally permitted under TxDOT standard specifications
when the limits of such backfill fall in areas supporting embankment, pavement, etc. Therefore, the
utility must furnish drafts of utility specifications to TXDOT for review of compliance with TXDOT
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specifications. The section of each district office responsible for approval of Utility Installation
Request Forms should have utility spec sheets that can be included in the agreement.
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Section 3 — Use of Contractors on Utility Work

Establishing Need for a Contractor’s Services

All utility adjustment work, as well as all work incidental to the adjustment, will be performed by
the utility, or by a company under contract to the utility or to TXDOT.

o Force Account Method - FHWA regulations acknowledge that it is cost effective for certain
utility adjustments to be performed by the utility with its own crews and equipment (force
account method). When a utility uses this method, it will be reimbursed only for the actual
costs of adjustment.

¢ Contract Method - When a company under contract to the utility or to TXDOT performs the
adjustment (the contract method), it must be determined that the utility does not have adequate
forces to perform the work, or that performance of the work under contract is to TxDOT’s
advantage. Prior approval by TXDOT is not necessary for use of this method, but the utility
must execute a Form ROW-U-48, Statement Covering Construction Contract Work to ensure
that requirements of the contract method are met.

Utility Work in the Highway Contract

In some cases, it will be advantageous to include utility adjustment work in the highway plans,
specifications, and estimates (PS&E), and handle the actual construction under the general highway
contract. Transportation Code, §224.008, requires that the cost of adjusting utility facilities associ-
ated with the acquisition of right of way, by or for TXDOT, be a cost of the acquisition. Therefore,
the PS&E must clearly indicate which cost items are for utility adjustment. The utility adjustment
work must be accumulated and charged to a right of way control section & job number (ROW CSJ)
obtained from ROW Division. See Chapter 9, Section 5, Prepare and Submit the Agreement
Assembly.

TxDOT allows utility adjustments to be included in the general highway contract if doing so bene-
fits the overall planning and construction process. The TXDOT Design Engineer or the TP&D must
be involved in the discussion of this option, and is ultimately responsible for making this decision.

The inclusion of utility work in the general highway contract will require the Standard Utility
Agreement if there are to be costs for which the utility is eligible for reimbursement.

The plans should be signed and sealed by an Engineer.

If elective betterment or ineligible work is proposed under this procedure, an Advanced Funding
Agreement (AFA) included in the Utility Agreement is required for funds to finance the betterment
and/or ineligible portions of the work. See Chapter 9, Section 5, Prepare and Submit the Agreement
Assembly.
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Chapter 7 — Utility Cost Estimates

Contents:

Section 1 — General Requirements

Section 2 — Estimate Cateqgories

Section 3 — Contract Work and Consultants
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Section 1 — General Requirements

Overview

The cost estimate will be prepared by the utility and submitted to the District in support of the util-
ity agreement and plans required for the proposed work. An agreement assembly should include
estimates covering only the work for clearing transportation project construction. Where elective
betterments are considered, two estimates will be required:

& one estimate showing the better facility to be constructed; and
& one estimate showing replacement in kind.
The utility’s accounting or billing section should review estimates prepared by engineers. In addi-

tion, the cost estimate must include a complete narrative of the scope of work. This will ensure that
costing operations and final bill preparation will be compatible with the format of the estimate.
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Chapter 7 — Utility Cost Estimates Section 2 — Estimate Categories

Section 2 — Estimate Categories

Categories
The estimate submitted in support of the agreement will set forth the items of work to be per-
formed, as broken down into the following categories:
Materials and supplies
Labor
Overhead
Transportation and equipment
Traffic control
Right of way
Salvage, Abandoned Facilities, and Removal of Materials
Credits

Betterments

® ¢ 6 6 O 0 O o 0 o

Items to be paid in highway contract or directly to the utility.

All of the above items must be sufficiently detailed to provide TXDOT with a reasonable basis for
analysis.

The estimate should allow comparison with the actual records of cost accumulation. It should con-
tain a summary of all costs for the major accounts and should reflect all credits in order to indicate
the net cost of adjustment. If contract work is to be utilized, the estimate should distinguish
between the work being performed under contract and the work to be accomplished by utility force
account.

Justification for all items and amounts in the estimate should be provided by the utility so that the
reviewer can properly assess them. When estimates are prepared on a construction unit basis, a
copy of the utility’s current specification sheet for each construction unit will be required.

Follow General Accounting Procedures (GAP) and Federal Acquisition Regulations (FAR).

Materials and Supplies

Major items of materials must be itemized. Unit costs, such as assembly units of property (i.e.,
Rural Utilities Administration (RUA) construction specifications), may be used for estimating pur-
poses if the utility uses such units in its own operations.
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Chapter 7 — Utility Cost Estimates Section 2 — Estimate Categories

The estimate may be prepared by construction units and quantities to support any item included in
any account. Where construction units are used, it is required that TXDOT approve the estimating
and/or billing procedure. The factors that will be included in the utility’s construction overhead
account must be clearly shown.

& Materials should be shown by items and price:

e Lump sum estimates should list major items of material and supplies by item, with a
description and proper indications of the specific quantity required, and the unit price and
extension.

e Items of materials and supplies should be shown as assembly units with unit prices.
e All materials subject to Buy America compliance must be identified.

NOTE: All projects subject to Federal-Aid funding will be required to comply with '‘Buy
America' provisions described in section 3-2. Any utility work accomplished as a part of the
project and eligible for reimbursement will need to comply with these rules, particularly
work which includes iron and steel products.

A unique example of an adjustment cost is assembly units used primarily for adjustments involving
RUA facilities. Specifications, sheets, or booklets, like those used in RUA Form Books 803, 804,
and 805, itemize the components of each assembly. A copy of the current specification sheet for
each unit itemized in the estimate should be included in the agreement assembly to support the esti-
mate. No specification sheet will be required for poles, since the symbols for these items are
obvious.

Labor

& For lump sum estimates, wages and salaries anticipated on a particular adjustment must be rep-
resentative of actual rates per hour or average rates on the actual amount paid to individuals for
productive time incurred under the agreement.

& The estimate must show person-hours by the rate for the job title. Additionally, unit costs for
labor will be acceptable when the utility’s system of accounts provides for this method of esti-
mating. This type of cost estimating is usually done by cooperatives involving RUA facilities.

o However, if items of overhead are included in the unit cost for labor, these items are detailed
separately to be analyzed to assure the costs were incurred after execution of a Utility Agree-
ment. The utility should also include in the estimate the amount of time anticipated for
supervisory labor, costs incidental to the preparation of the plans, estimates, and agreement
documents, and expenses that will be paid to individuals directly engaged in the proposed
adjustment.

o All labor charges and expenses shown must be in conformity with similar charges that are
reflected in the accounts of the utility and incurred in its normal operations.
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& When construction assembly units are used in estimating the cost of the work, labor costs may
be shown on an assembly unit basis.

Overhead

& Payroll additives and other overhead factors should be shown individually, with a statement of
what is included in each account and an explanation of the method used for accumulating such
costs.

¢ On lump sum estimates, the reviewer should verify overhead costs to ensure that all items are
eligible, and the rates are not established arbitrarily.

o Common ineligible costs that may not be claimed in the utility’s overhead account are:

advertising and sales promotion;

interest on borrowed funds (allowance for funds used during construction (AFUDC);
charges for the utility’s own funds;

resource planning and research programs;

stock and stockholder’s expenses;

Federal and State income taxes;

provisions for contingent reserves;

directors’ salaries;

special management studies;

bad debts;

sales and rate studies;

contributions;

fines and penalties;

entertainment;

lobbying; and

revenue loss (not to be confused with product loss during construction).

Transportation and Equipment

+ Transportation expenses

Charges should have sufficient documentation and explanation of necessity.

¢ Personal expenses

Expenses may include meals and lodging required by use of the utility’s forces in remote
areas. The costs should be in keeping with those normally incurred by the utility.

¢ Equipment
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Right of Way

Type, size, and rate should show equipment.
The charges should reflect the utility’s normal accounting procedures.
Rentals should also be shown by type, size, and rate.

Published equipment rates, instead of actual rate, are not allowable, (i.e., Petroleum Motor
Transport Association (PMTA) rates).

Right of way costs for replacement or damages should be in accordance with the utility’s normal

methods.

¢ Definitions:

"Right of way costs" are defined as those instances where there is an interest in land
acquired.

“Replacement right of way” may be defined as the land and interests in land acquired out-
side existing highway right of way for or by the utility. These costs may include salaries
and expenses of utility employees engaged in the valuation of and negotiation for right of
way, amounts paid to independent fee appraisers for appraisal of the right of way, record-
ing costs, deed fees and similar costs normally paid that are incidental to land acquisition.
These costs must never be lumped together, but should be broken down as separate line
items in the estimate with estimated quantities and units.

A valuation of the replacement right of way must be conducted before the initiation of negotiations.

Payment of property damages necessary for a utility adjustment is reimbursable when properly
documented. Losses to improvements such as crops, timber, fences, and gates caused by utility con-
struction will be considered as damages and properly chargeable by the utility as a construction or
adjustment expense. No reimbursement is permitted for damages caused by negligence on the part
of the utility or its employees.

An affidavit and existing record documentation affirming a utility’s property interest at the present
facility location needs to be submitted to the District. Upon completion of the utility adjustment,
the utility’s prior property interest will be quitclaimed to the State.

Traffic Controls

Develop a TMUTCD-compliant traffic control plan, to include:

& Appropriate signs, markings, and barricades per the traffic control plan

& Safety equipment, such as:

barrels,
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signage,

flagmen,

positive barriers, and/or
vertical panels.

& Clear zone protection devices, such as:

concrete traffic barriers,

metal beam guard fencing,
appropriate end treatments, and
other appropriate warning devices.

Salvage, Abandoned Facilities, and Removal of Materials

The estimate must contain appropriate credits for salvage and accrued depreciation value, if
applicable.

¢ Salvage

If existing materials are to be removed from the project as part of the adjustment or reloca-
tion of the utility’s facilities, a credit must be given for their value against the net cost of
the adjustment.

If materials are to be re-stocked, the credit should be in an amount comparable to the
prices charged for similar materials when issued from the utility’s stock.

If the salvaged materials are to be sold as junk or for scrap value, that amount should be
credited to the net cost of the adjustment.

If the salvaged materials are deemed to have no value and are disposed of with no value
being returned to the utility, then a credit does not need to be applied to the adjustment’s
net cost. Justification should be provided to substantiate removal.

The State or LPA should verify the disposition of salvage materials in their construction
diary and a statement as to the disposition should accompany the billing for the
adjustment.

¢ Abandoned Facilities

Abandoned lines are the responsibility and property of the abandoning utility owner.
Abandonment does not relieve the owner of financial responsibility.

Utilities may request that their abandoned lines be left in the ground; such request must be
reviewed and approved by the District, which will notify ROW Division of its decision.

Without valid justification, all abandoned facilities shall be removed.
Utilities must maintain an inventory of all abandoned facilities on State right of way.

¢ Required Removal of Materials
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Credits

Environmentally sensitive material should be removed if there is a direct construction
conflict.

If abandoned materials are to be removed by the utility, the cost must be reflected in the
estimate. A description of the removal work performed must be detailed in the scope of
work narrative.

¢ General
Federal and State regulations require that, in most cases, credits to the utility adjustment proj-
ect must be given. Generally, these credits will fall into one of the following categories:

1. Betterment credits due to electiveincreases in functional capacity, improvement of utility ser-
vice, or superior and improved materials in the replacement facility that are not required
because of the highway project.

2. Capital Improvements. There may be occasions when, to clear right of way for highway con-
struction, the cost of any required adjustment of buildings and other similar structures of a
utility used primarily for the production, transmission, or distribution of the utility’s products is
eligible for reimbursement. These include:

switching stations

power substations

pumping stations

metering and regulatory stations
lift stations

storage tanks

field offices

garages, and

other similar structures.

When it is not necessary to retain the existing building and/or facilities in service until a replace-
ment is constructed, reimbursement will be limited to the most economical method of adjustment.

The reimbursement estimate should indicate the method of work to be accomplished on the build-
ing and/or the facilities, to the extent of listing major items of materials, if applicable, and should
be limited to the most economical method of adjustment. This will enable the reviewer to determine
if any credits should be applied to these costs.

Credits to the utility project should be set forth separately and in sufficient detail to show the
method used for establishing the amounts. In addition, credits should be included in the summary
of costs to arrive at the net cost of adjustment.
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*

Actual Service Length

Accrued Depreciation requires credit for accrued depreciation of a utility facility being
replaced,

See computation of credit formula below, (i.e., Handy Whitman Index).
Credit for accrued depreciation is not required when any of the above-described facilities are
only being relocated and not replaced.

Total Life Expectancy

x Original Cost = Credit

Equation 7-1. Computation of Credit Formula

The information for determining the required credit must be furnished by the utility and based
on its own records and depreciation schedule.

Betterments

L 2

General
Betterments incorporated into utility work will fall into one of the following categories:

e Forced betterments: also known as non-elective betterments; those necessitated by trans-
portation project construction, as shown below; this type is usually a reimbursable cost
item.

e Elective betterments: those constructed at the election of the utility and are not attributable
to the transportation project, i.e., increased service capacity or service improvements; this
type is always a non-reimbursable cost item. Credit will be required and must be indi-
cated in the estimate for elective betterments.

Forced Betterments. The following are reimbursable items and must be properly documented
by the utility:

e non-stocked items that are uneconomical to purchase;

e itemsto comply with governmental laws and ordinances;

e appropriate regulatory commission codes;

e published, current design practices regularly followed by the utility in its own work;

e installment of replacements of equivalent standard, although not identical;

e betterments for which there are direct benefits to, and /or are required for, the transporta-
tion project.

TxDOT cost participation is based on the cost of providing the most economical replacement facil-
ity or restoration of functionally equivalent service to the facility being replaced.

*

Elective Betterments. The costs of elective betterment items are ineligible for TxDOT and
Federal participation. Such elective betterments should be depicted on the plan as part of the
work proposed.

The utility should record all relocation costs on a single work order account. It is impractical
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for a utility to accurately separate reimbursable and non-reimbursable portions of the reloca-
tion cost, particularly labor, overhead, equipment, and transportation. Use the following
procedures (below) to determine State cost participation.

Procedures for Computing Elective Betterment Credit

1.

Prepare a plan and estimate of cost for replacement of the existing facility in the most econom-
ical manner, as required by the transportation construction project: (A).

Prepare a second plan and estimate including the betterments that the utility elects to build:
(B).

Subtract the two (above items) from one another to arrive at the difference between the two:
(B) minus (A) = (X)

Compute a betterment credit percentage based upon the ratio of the result (X) in the bullet
above to the betterment estimate (B):

X)
(B) = Elective Betterment Credit Percentage
Apply the elective betterment percentage to the final billing of actual costs incurred in building

the “bettered” facility BEFORE deducting accrued depreciation, if applicable, and salvage
credits.

Table 7-2: Example Computation of Elective Betterment Percentage

Estimated Total Cost of Relocation: | $1,000,000 (B)

Non-betterment Estimate - 700,000 (A)

$ 300,000 (difference) (X)

Elective Betterment Credit $ 300,000 (X)
Percentage:

30% Betterment Credit

$1,000,000 (B)

Table 7-3: Estimate Summary*

Total Billing (including betterments) $1,200,000
Less 30% Betterment Credit $ 360,000
Less: Accrued Depreciation (if applicable) $ -0-

Less: Salvage (if applicable) $ 122,000
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Table 7-3: Estimate Summary*

Eligibility Ratio (if applicable) $ -0-

Estimated Reimbursement $ 698,000

*Actual cost may differ from the estimated cost.

Care should be taken when arriving at the estimated cost of relocation to avoid having to bid.

¢ Reimbursable Miscellaneous Items

Storm Water Pollution Prevention Plan (SWPPP): The general requirements established
by the EPA maintain that the contractor must have a National Pollution Discharge Elimi-
nation System (NPDES) permit for certain construction activities.

Security: The utility may contract with a security service to provide security for their on-
site equipment and materials during the utility adjustment.

Revegetation: In accordance with the UAR, the utility is responsible for reseeding and
resodding to reduce erosion when the utility installation is complete. It is also required to
reshape, reseed, or resod the area when, within six months after utility installation, settle-
ment or erosion occurs.

Product Loss (not to be confused with revenue loss): The following 4-step calculation
will be used to estimate gas loss when relocating pipelines containing natural gas:
(1)FPV =1+ P2/1000 * 0.847(2)V2 = [P1 * [D1/12 * D1/ 12/4] * L1 * [[P2 + 14.65] /
14.65] * FPV] / 1000(3)R1 = V2 * 1000 * S1(4)Gas Loss = R1 / 2000.

Where:

FPV = Supercompressibility factorP2 = Pressure (PSIG)V2 = Volume of gas in pipeline
segment (in MCF)P1 = Original absolute pressureD1 = Internal diameter of pipeL1 =
Length of pipelineR1 = Gas release weight in Ibs/cfS1 = Sample of gas in Ibs/cf.

Trench Safety Plan
Testing and Removal of Contaminated Soils

ROW Utility Manual 7-11 TxDOT 05/2016



Chapter 7 — Utility Cost Estimates Section 3 — Contract Work and Consultants

Section 3 — Contract Work and Consultants

Contract Work

Differences between actual cost and lump sum agreements regarding the support required for con-
tract work are as follows:

¢ Actual Cost

When the utility proposes to perform adjustment by using a contractor, it must show the
method of solicitation or contracting procedure used by including a completed Form
ROW -U-48, Statement Covering Contract Work for Construction, with the agreement.

If all or part of the work is to be accomplished on a contract basis, the estimate must
reflect that portion of the work to be performed by contract forces.

A utility may estimate the cost of work to be performed by contract forces without secur-
ing bids. However, the utility must include a reasonable basis for estimating the contract
work.

¢ Lump Sum

Lump sum over $100,000.00 must be approved by ROW Division.
Actual bids must be secured to support contract work in the estimate.

Reimbursable contract costs are limited to the amount of the low bid submitted by a quali-
fied contractor.

The utility must defer the award of the low bid pending execution of the Standard Utility
Agreement.

Copies of bids received should be included in the agreement assembly to document that
the amount appearing in the estimate represents the low bid.

If it is not practical to include bids in the agreement submission, the plans, estimates, and
other supporting data should be submitted before the agreement itself so that all other
charges can be reviewed and their eligibility established.

The estimate should be explicit regarding the work to be performed under contract and the work to
be accomplished with the utility’s own forces.

If the work to be accomplished is...

& under a continuing contract, and

« the contractor regularly performs work for the utility,

then a copy of the contract need not be included in the lump sum agreement. In such cases, only the
current rate schedules included in the continuing contract must be submitted to support the charges
in the estimate.
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Consultants

In addition to the requirements outlined in the Use of Consulting Engineers, the utility should take
into account the following in submitting costs for consultants in the estimate:

& overall utility project designs and adjustments
& preliminary estimates

& consultant roles and responsibilities.

For assistance in assessing consultant fees in the cost estimate, use the following formula:
F=9PxAx.1+12(1+C)

Where:

¢ F =Consulting Fees

o C = Sum of fee factors (see Fee Adjustment Factors Tables 7-6 and 7-7 below for values and
ranges)

P = Construction cost in millions of dollars
A = Cost index factor

Where:
A = CClI current/3484.85

CCI = Engineering News Record construction cost index.
Table 7-4: Technical Factors

Factors Factor Values Range
1. Level of information required on plans/drawings -0.20t00.10 .30
2. Project requirements -0.20t0 0.33 .53

a. scope of services

b. rehab vs. grass roots project

c. interface with other contracts/consultants

d. numerous disciplines required

e. alteration/modification of existing facility

f. complexity of project

3. Existing data, e.g. -0.35t0 0.20 .55

a. preliminary engineering report

b. as-constructed drawings/specifications
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Table 7-5: Owner Controlled Factors

Internal Factors Factor Values Range
1. Risk/liability (base standard of risk limited to fee) |-0.10to0 0.10 .20
2. Time required for owner review/approvals (2 weeks | 0.0 to 0.20 .20
standard)
3. Number of submittals/owner reviews Add 0.05 for each submit-
tal in addition to
preliminary and final
4. Schedule for completing work - fast-track vs. rea- | 0.0 to 0.20 .20

sonable schedule

5. Payment schedule - 30 days after receipt of invoice |0.01 for each late 30-day

period
6. Owner requested subconsultants subcontract 0.05 to 0.15 of the value

of the
7. Owner participation in project/partnering 0.0t0 0.20 .20
8. Construction inspection limiting participation of 0.05t0 0.20 15
engineer
External Factors Factor Values Range
1. Coordination with other entities 0.0to0 0.12 12
2. Environmental regulations 0.0t00.12 12
3. Not-in-my-back-yard"/citizen's involvement 0.0t0 0.20 .20
4. Governmental constraints 0.0t00.20 .20

ROW Utility Manual 7-14 TxDOT 05/2016



Chapter 8 — Procedures for Utility Adjustments

Contents:
Section 1 — Adjustments

Section 2 — Utility Property Ownership
Section 3 — Right of Way Costs

Section 4 — Emergency Adjustment

Section 5 — Four Major Procedures for Utility Adjustment

Section 6 — State Utility Procedure

Section 7 — Federal Utility Procedure

Section 8 — Local Utility Procedure

Section 9 — Non-Reimbursable Utility Adjustment Procedure

Section 10 — Federal-aid Participation

Section 11 — Buy America Guidelines

ROW Utility Manual 8-1 TxDOT 05/2016



Chapter 8 — Procedures for Utility Adjustments Section 1 — Adjustments

Section 1 — Adjustments

Eligible Adjustments

When highway right of way encroaches on a utility’s right of way, TXxDOT will participate with the
LPA in the cost of necessary utility adjustment. TXDOT will also participate in the cost associated
with utility adjustments when the utilities are located on an Interstate highway project (Federal
funding for right of way).

TxDOT’s participation in the utility adjustment will be limited to the cost of making the adjust-
ment, after deductions for the following:
+ elective betterments;

¢ accrued depreciation;

¢ salvage or scrap value; and

+ ineligible costs (e.g., loss of revenue, interest expense, entertainment, allowance for funds
during construction (AFUDC).

Partially Eligible Adjustments

An adjustment may involve facilities located partially on highway right of way by statutory right
(Public) and partially on compensable interests acquired for utility purposes (Private). Eligibility
for TXDOT cost participation is determined by compensable interests held by the utility within the
limits of the existing and proposed right of way. When this situation exists, an eligibility ratio must
be established and approved by the District before or as part of the Utility Agreement.
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Section 2 — Utility Property Ownership

Public Utility Easement (PUE) Reimbursement Considerations

PUEs are rights obtained by an LPA when property is platted or re-platted for development. Right
of way is reserved to accommodate utility access to the development. This right of way is intended
for use of all utilities, and therefore conveys a compensable interest to any utility placed within the
easement. However, the PUE does not convey a replacement right of way interest to any occupants
of the PUE. The Texas 14th Court of Appeals ruled that utilities should be reimbursed for costs
directly attributable to work performed in a PUE.

All utilities within a PUE have compensable rights if any portion of the easement were to be incor-
porated into the proposed right of way limits of a transportation project. The incorporated portion
gives the utilities within that portion the right to request TXDOT cost participation in any adjust-
ment to those specific facilities.

In this case, utilities are required to execute a Utility Joint Use Acknowledgement . The utilities
located within the easement would be eligible for costs to relocate or adjust their facilities on a one-
time basis, and would not be eligible to retain any future compensable rights.

Acquisition of Right of Way from a Utility Property Owner

If a utility owns fee title to property required for a proposed right of way project, it is TXDOT’s pre-
ferred practice to acquire fee title to that property. If the facilities or operations of a public utility
are affected on the required right of way, the facilities will be eligible for State cost participation.
This cost participation will be in accordance with the appropriate Standard Utility Agreement and
the Utility Joint Use Acknowledgement.

Compensation Considerations

A utility easement is a specific right to a legally described parcel of land that has been, or can be,
recorded in the Real Property Records of the county.

In some situations, a property interest may not be possessed by a utility, but eligibility for State cost
participation may be appropriate to compensate for the required adjustment. Compensation consid-
eration may be appropriate for a railroad license agreement in favor of a utility predating a public
right of way, or a joint occupancy agreement between two separate utilities (typically occupying
poles) if the primary utility (typically pole owner) holds a property interest.

Occasionally, a utility will occupy, by statutory authority, areas covered by the property rights of
another entity. This does not entitle the utility to retain any compensable right or to purchase
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replacement rights if acquisition of the area becomes necessary for a transportation project. How-
ever, the utility is entitled to reimbursement of a compensable cost to adjust its facilities on a one-
time basis.

TxDOT can recognize a local municipality’s property interest if TXDOT sees a benefit and local
funds are not available.

In addition, to enhancing public relations between local communities and TxDOT, the advantages
to this approach are that:

¢ minimal documentation would be required under 23CFR 645.103d;

& any delays or stoppages due to lack of municipal funding would be avoided; and decreases in
SIB utility loan requests, non-complying utility accommaodations (with attendant legal issues),
and contractor claims would be realized.

If questions arise regarding the status of rights claimed by a utility, that utility is responsible for
documentation of these rights. TXDOT reviews property rights claimed by the utility to determine if
a compensation consideration or a property right exists before making an agreement to adjust the
utility’s facilities.

For a utility agreement assembly to be a candidate for approval, the utility’s compensation
consideration must be clearly documented and supported by verifiable evidence, such as a recorded
deed, easement, lease or Form ROW-U-84. In situations where evidence of property interest is
inadequate to support compensability, compensation consideration issues must be
resolved before District approval of the utility agreement assembly.

The District may request pre-approval of the compensation consideration claim in writing. The
request may include submission of the completed affidavits ROW-U-1A, ROW-U-1B, or ROW-U-
1C, as appropriate, to support the property interest claim. ROW Division will review the District
request and reply in writing with comments and/or approval.

License agreements with a railroad that document a compensation consideration for a utility must
have been executed before the highway facility was constructed. Otherwise, no compensation con-
sideration can be acknowledged.

When municipally owned utilities are located in a city street where no previous adjustment has
been performed and later becomes part of the State Highway System, a current project requiring
adjustment of those municipally owned utilities may be deemed reimbursable by the State.

Eligibility Ratio

Eligibility for reimbursement of utility adjustment costs must be clearly identified. The
District may seek pre-approval of the eligibility ratio from ROW Division and continue processing
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the utility agreement assembly for approval. Eligibility issues must be resolved before Dis-
trict approval of the utility agreement assembly.

Scenarios of eligibility, including eligibility ratios, are available in PDF format. The eligibility
ratios found on these scenarios are based primarily upon proportional property rights as measured
along the centerline of the existing utility facility. When the conflict lies solely within the joint use/
acquisition of the utility’s property, the eligibility ratio is 100%. Scenarios are available in PDF for-
mat. Each example scenario shows the appropriate eligibility ratio.

For example, if it is assumed that the total width of the proposed highway right of way is 300-feet,
and 100-feet of the utility’s existing facility is presently located on highway right of way by statu-
tory right, and 200 feet is presently occupying utility right of way (or utility easement), then
TxDOT will participate in 67% (200°/300”) of the total cost of the required adjustment after deduct-
ing any credits due for betterment and salvage.

The key determining factors for eligibility ratio are:
+ line length for underground pipelines and cables, and

& main line pole location for power and overhead communication facilities. Guy poles, push
braces, and down guys must be excluded from the ratio as these items are considered as
supporting structures.

In developing the ratio, line length or number of poles is restricted to facilities located within the
existing and proposed highway right of way. Facilities located outside the existing and proposed
right of way limits will not be used in developing the ratio. However, the percentage established
from the ratio will be applied to all applicable costs necessary for the adjustment.

All applicable adjustment costs will be ineligible for TXDOT cost participation when line poles are
on highway right of way by statutory right, and guy poles, push braces and/or down guys are on
utility-owned right of way. However, TXDOT will participate in right of way costs incurred in con-
junction with adjustment of the guy poles, push braces, and/or down guys. The basis for developing
the ratio for underground pipelines, cables, overhead power and communication facilities is as
follows:

Although line lengths for pole line adjustments are not generally used as a basis for determining an
eligibility ratio, special conditions (e.g., transmission towers, railroad intersections) may warrant
consideration for such handling. When these conditions exist, all factual data must be submitted to
the District for determination regarding the appropriate method of handling.

When there are facilities to be removed and not replaced, the establishment of an eligibility ratio
must not include these facilities. Utility adjustment charges must be prorated only on those facili-
ties being functionally replaced. For further information see Section 6.
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The State’s participation must be limited to replacement-in-kind of the utility’s property interest,
including length, width, and type.
Calculating the Eligibility Ratio at Railroads

The eligibility ratio in the case of a license agreement between a railroad and a utility is determined
by the following formula:

Width of the Existing Highway= 100’
Width of the Proposed Highway= 150’
Therefore, as an example, if the existing highway is 100 feet wide, and the proposed highway is
150 feet wide, then the eligibility ratio would be 33%.
Composite Eligibility Ratios (CER)

On any given project, there may be multiple utility adjustments at different locations within the
highway right of way project limits. When these different locations contain different line sizes and/
or eligibility ratios, it will be necessary to calculate a CER. A CER is calculated to mitigate admin-
istrative and accounting difficulties encountered with simultaneous work sites having different
individual eligibility ratios.

The formula for determining a CER is:

X+Y+Z

A+B+C

Where:

¢ A= Cost of Adjustment of Utility “A”

o B= Cost of Adjustment of Utility “B”

¢ C=Cost of Adjustment of Utility “C”

& X="A”times the Eligibility Ratio for Utility “A”
o Y="“B” times the Eligibility Ratio for Utility “B”
& Z="C” times the Eligibility Ratio for Utility “C.”
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For example:
Table 8-1: Composite Eligibility Ratio Calculation
Facility to be adjusted Cost of Adjustment Individual Eligibility Ratio X, Y & Z Factors
City Water Line — Location A | $20,000 100% X =$20,000
City Sanitary Sewer $10,000 50% Y = $5,000
City Water Line — Location B | $30,000 75% Z =$22,500

Therefore using the above example...

20,000 + 5,000 + 22,500 = 47,500

20,000 +10,000 + 30,000 = 60,000

... the CER for this example would be 79.17%.

The burden of proof regarding compensable interest lies with the utility company!

When reviewing and approving the eligibility ratios, the District
must consider appropriate affidavits and attachments.

For State and LPA

The utility’s property interest can be supported either by the appropriate affidavits or ROW-U-84.
Affidavits must be completed by the utility and furnished with the required attachments. The appli-
cable form must be a part of the submission to the District in support of the adjustment.
Refer to Affidavits for more information on affidavits of property ownership.

After execution of all agreements by the utility and the LPA, submit two copies of each of the fol-
lowing to the District:

*

*
L 4
*

the executed agreement (SUP only);
the previously approved cost estimates;
the previously approved plans;

all previously approved supporting material.

The submission will be reviewed by the District to verify the following:

*

*

L 2

that the lump sum amount in ROW-U-43A does not exceed TXDOT’s previously approved
amount;

that the agreement form has been properly prepared and executed; and

that control of access line is shown, when applicable.
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Previously assigned numbers must be placed in the appropriate spaces on the agreement if not done
before execution by the utility. Signing of the agreements in the appropriate space will constitute
the District Engineer’s approval.

Submit all copies of the foregoing materials to the District for review. If the submission is
found acceptable, agreements will be processed for TXDOT approval. Approval of the agreements
will establish an agreed lump sum amount for the adjustment.

Two originals of the approved agreement and supporting data will be returned to the District
by the LPA for proper distribution, when applicable. The District must then for-
ward one original copy of the approved agreement, along with a
transmittal letter, to the utility and one original copy to ROW
Division for record. The District’s letter must advise the LPA of the following:

« to authorize the utility to proceed with the necessary adjustment

« that reimbursement in an amount of 90% of the approved lump sum amount in the agreement
will be made after:

e receipt of final bill

e proper certification that all work has been completed in accordance with the agreement;
and

e proper certification that payment has been made to the utility.

Coordination between the District and the LPA is essential since the desired timing of the adjust-
ments is a TXDOT function. However, notification of utilities in respect to the approval of an
agreement is the LPA’s responsibility.
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Section 3 — Right of Way Costs

Preliminary Requirements

Right of way costs incurred by a utility before issuance of the right of way project release from
ROW Division will not be eligible for reimbursement. right of way costs incurred after ROW Divi-
sion’s release may be reimbursed, if otherwise found eligible, as discussed in the following
paragraphs.

Utilities Presently Located on Interstate Right of Way

Under provisions of Minute Order No. 47268, the State will participate in the cost of utility work
on the National System of Interstate and Defense Highways in accordance with provisions con-
tained in Transportation Code 8203.092. Under those provisions, the State is required to reimburse
utilities for all adjustments eligible for Federal participation on the National System of Interstate
and Defense Highways. The cost of adjusting facilities, or portions thereof, presently occupying
public right of way by statutory right has, therefore, been declared eligible for State cost participa-
tion. A ruling by the United States Supreme Court states, however, that if a relocating utility is
presently in the State’s right of way, the State is not required to purchase right of way for ownership
by the utility for relocation of its facilities. This ruling would not affect a joint-use agreement previ-
ously entered into between the State and the utility.

Utilities Presently Located on Private Right of Way

When highway construction necessitates the adjustment of utility facilities that are presently occu-
pying right of way in which the utility holds a valid property interest, reimbursement may be
claimed for 100% of the necessary replacement right of way cost.

Where a utility has an existing installation on private right of way and proposes to request reim-
bursement for all, or part, of the right of way costs incurred in making the required adjustment, the
agreement must be supported by affidavits using ROW-U-1A, ROW-U-1B, or ROW-U-1C, as
appropriate, with proper instruments of conveyance, or by a Quitclaim Deed. When the District
determines that it is more desirable to submit an Attorney’s Certificate, the staff attorney will cer-
tify that the utility has a valid interest. The attorney will complete the certificate for inclusion in the
agreement submission, indicating type and dimensions of ownership with appropriate sketches, as
necessary for clarification purposes. This information is necessary to support eligibility of right of
way reimbursement claims.

Conversely, when the utility does not propose to make claim for reimbursement of right of way
costs incurred in the adjustment, the requirement for the affidavit or property interest certificate is
waived.
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In some cases, when affidavit ROW-U-1A, ROW-U-1B, or ROW-U-1C, as appropriate, is submit-
ted, it will be found that the instruments defining the utility owner’s property interest cannot be
properly tied to right of way maps or parcels appearing thereon. In these cases, the District
will be supplied with information necessary for tying each instrument to current ownerships, as
they appear on the right of way map for the project. This may be done by written information or by
sketches accompanying the submission. Furnished information must substantiate ownership when
properties presently lie within the limits of public right of way, if such location is occupied by other
than statutory right. These situations will normally exist when a utility was installed on an ease-
ment before acquisition of the original right of way.

Utilities Presently Located On Both Public and Private Right of Way

In many instances, a single adjustment will involve facilities located on both public and private
right of way. In these cases, the State’s participation in total right of way costs attributable to the
adjustment will be proportional to the abandoned public and private property interest within the
proposed right of way limits. If all adjustment work is confined to the facility that occupies the util-
ity property interest, the State will reimburse 100% of all right of way costs incurred in making the
required adjustment. The State’s participation must be limited to replacement-in-kind of the util-
ity’s property interest, including length, width, and type. This is to be considered a broad statement
of policy for use as guidance under normal conditions. There will be special situations requiring
deviation from this rule. Such situations should be submitted to ROW Division for decision. It is,
however, TXDOT’s intent to reimburse those utilities fully authorized by law, and special situations
will be decided based on the intent of the Supreme Court ruling. When exceptional handling
appears necessary, obtain the approval of ROW Division.

Utilities as a Real Estate Acquisition

When a utility owns or occupies right of way, or has plant facilities located on land owned by the
utility and existing facilities are no longer needed or are not part of the utility’s system require-
ments for delivering service to the public, payment for the land or utility facilities needed to
accommodate construction should be handled as a right of way acquisition matter. The land and
facilities must therefore be appraised for acquisition.

For example, when a utility has several facilities on a crossing and parallel location that must be
removed but not replaced, one of the following procedures should be used.

& The crossing and parallel segment may be considered jointly as a utility adjustment project, as
allowed under Federal and State law. TXDOT will participate in the costs to remove all of the
existing facilities, but will require salvage credit for all of the recovered materials because the
facilities are considered as one unit and are being functionally replaced. This procedure may be
followed regardless of whether the utility facilities are located on public or private right of
way.
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*

If this work is considered as two separate work units, the crossing is to be processed as a utility
adjustment project and the parallel segment is to be considered as a right of way acquisition
item. Under this procedure, it is necessary to determine whether the utility has a compensable
interest along the parallel segment. When the parallel utility facilities are located on public
property by statutory right and must be removed, removal costs are ineligible for TXDOT par-
ticipation. TXDOT will not participate in the costs of salvage, nor require salvage credit for
those facilities. It will be necessary at the agreement stage to make a determination regarding
the method to be used in prorating the costs of removal, salvage, and salvage credits between
the eligible and ineligible costs at the billing stage. This may be accomplished by the use of a
ratio, based on the number of poles or length of line for pipelines, or on a cost factor.

Other items that may need to be examined to determine if they are eligible for right of way acquisi-
tion are as follows:

*

Control of access rights to property owned for the purpose of utility facilities, if the facilities
can be accessed from another location.

Substations, water treatment plants, and power plants that are no longer needed to maintain
utility capabilities, or may be made obsolete by other methods that are the result of adjustments

to their facilities in other locations.
Water wells or cathodic protection wells that do not need to be replaced.

Excess property located around utility facilities, if the acquisition will not hinder the function
of the facilities.

Property owned by the utility for the purpose of housing personnel, equipment, or materials should
always be acquired by the right of way acquisition process.
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Section 4 — Emergency Adjustment

Overview

If an unknown, apparently reimbursable utility facility is discovered or an extenuating circum-
stance is encountered which requires adjustment to clear the way for construction, an Emergency
Work Authorization - Post-Highway Letting, (ROW-U-EWA) should be used. An example of an
extenuating circumstance during highway construction could be the severing of a fiber-optic line
during boring. In this case, actual physical adjustment of utilities may be approved by TxDOT in
the Emergency Work Authorization.

Under no circumstances shall remedial measures be delayed in order to seek approval when the sit-
uation places the public’s health, safety, or welfare at risk; such remedial measures should be
implemented immediately, followed immediately on the next working day by notifying the appro-
priate TXDOT division and preparing the appropriate plans and agreements.

Procedure

The District should consider the following prior to approval of the
Emergency Work Authorization. A copy of the executed Emergency
Work Authorization should be submitted to ROW Division for record.

& the emergency / unusual situation necessitating the request;

¢ highway station limits

estimated eligibility ratio;

the utility’s compensable interest at the adjustment site;

the date of FHWA Alternate Procedure approval, if applicable;
total estimated cost of adjustment;

estimated submission date of utility agreement; and

* & 6 6 o o

estimated date of adjustment completion.

In addition to the above requirements, the Emergency Work Authorization must show the estimated
amount of contractor damages if the utility were not adjusted.

An authorized company representative must sign the Emergency Work Authorization.

In addition to the above requirements, ROW Division must have granted a Full Right of Way
Release or a Limited Release for Utility Work for the project. In addition, FHWA authorization
must have been granted when Federal-aid in right of way is involved.
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If construction requirements do not permit the delay necessary to secure advance approval in writ-
ing, approval by e-mail may be obtained, and thereafter immediately followed by written
confirmation, as in the process necessary regarding a field change. The Emergency Work Authori-
zation will be executed by the District Engineer or designee anda “U” number will
be assigned if not previously assigned. The execution of the Emergency Work Authorization estab-
lishes the date at which TXDOT may participate in utility adjustment costs and authorizes the utility
to begin incurring costs for the preliminary engineering, materials, or replacement right of way.

& The District will provide the utility with the executed Emergency Work Authorization and a U-
number.

¢ The utility must then initiate preparation of the utility agreement, including plans, estimates,
and all attachments normally required for the agreement assembly as quickly as possible.
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Section 5 — Four Major Procedures for Utility Adjustment

Procedures

Flowcharts showing three of the major procedures used to accomplish the adjustment and accom-
modation of reimbursable utility facilities on TXDOT projects are available in PDF format:

& State Utility Procedure (SUP)
¢ Federal Utility Procedure (FUP)
o LPA Utility Procedure (LUP)

These procedures are described in the following three sections.

The Non-Reimbursable Utility Adjustment Procedure, is described in Section 9 of this Chapter.
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Section 6 — State Utility Procedure

Overview

Under the State Utility Procedure (SUP), TXxDOT assumes a right of way acquisition function that
may include eligible utility adjustments. Use of the State Procedure allows the LPA to escrow its
estimated contribution percentage up front, and relieves the LPA of the burden or duty of acquiring
the necessary right of way. A flowchart in PDF format, showing steps of this procedure, is
available.

Eligibility is based on compensable property interests held by the utility. TXDOT cost participation
is based on totally or partially eligible adjustments.

The LPA coordinator will request an estimate of utility costs in order for the LPA to be able to
escrow their percentage of the costs.

The primary advantage of the State procedure is that the LPA is relieved of the burden of right of
way acquisition and utility adjustment. This procedure also allows the LPA to escrow its cost con-
tribution up front with no future reimbursement.

The LPA should thoughtfully consider these options before executing a right of way contractual
agreement on any project.

Project Category

There are two types of right of way projects for processing utility adjustments under the State Pro-
cedure. These are:

¢ non Federal-aid participation in right of way acquisition; and

& Federal-aid participation in right of way acquisition.

On either of these type projects, TXDOT will be able to initiate the utility adjustment only after exe-
cution, by both TXDOT and the LPA, of a supplemental ROW-U-43A or ROW-U-43B, as
appropriate. These agreements will be used when a previously executed contractual agreement is in
effect. An Agreement to Contribute Funds will be used when no previous contractual agreement
exists.

Utility Agreements

Since TXDOT will negotiate directly with the individual utilities, ROW-U-35 will be required
between TXDOT and the utility.
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Section 7 — Federal Utility Procedure

Interstate with Federal Funds in Right of Way

Transportation Code, §203.092, provides that the adjustment of any utility facilities necessitated by
the improvement of any highway on the interstate highway system will be made by the utility at the
expense of TXDOT, provided such adjustment is eligible for Federal participation. The intent of this
article is to relieve utility owners of the financial burden of adjustments necessitated by improve-
ments to interstate highways. The Federal Utility Procedure (FUP) flowchart in PDF format,
showing steps of this procedure, is available.

Characteristics

L 2

*

Benefits

*

L 2

TxDOT is directly responsible for all utility adjustments and payments.

Utility adjustments are eligible for reimbursement at any location, regardless of prior property
rights held.

TxDOT maintains full control.

Utility adjustments and payments are accomplished in a timely manner.

When a non-interstate right of way project is converted to Federal-aid participation, the following
requirements apply.

*

Limit TxDOT and Federal participation to the adjustment of facilities located on utility-owned
compensable interests.

Use ROW-U-35

Follow the requirements in Section 6 of this Chapter. These sections refer to required data that
must be submitted to ROW Division and to FHWA (23CFR 645.111) to receive approval of
utility agreements under State Procedure.

This information is required on each right of way project.

When adjustments involve facilities located on both highway right of way and utility-owned
right of way, determine an eligibility percentage according to Eligible Adjustments.
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Section 8 — Local Utility Procedure

General

Under the Local Utility Procedure (LUP), the LPA may acquire right of way and adjust utilities
with their own forces and to some extent under their own rules. The LPA must be aware that some
qualifications and requirements have to be met if the right of way is to be placed on the State’s sys-
tem of roadways, be maintained by the State, has State or Federal funding involved, and if utility
adjustments are involved. These requirements are as listed in the remainder of this section. A flow-
chart in PDF format, showing steps of this procedure, is available.

There is a contractual agreement with the LPA designating the responsibilities of each party.
The LPA is responsible for negotiating, communicating, and coordinating utility adjustments.
Eligibility is based on compensable interests held by the utility.

TxDOT cost participation is based on totally or partially eligible adjustments.

The LPA is responsible for utility payments.

* & 6 O o o

TxDOT reimbursement to the LPA for utility adjustments is in accordance with the terms of
the contractual agreement.

L 4

The LPA maintains local participation and control.

In some instances, there is a more expeditious payment of utility final billing.

Acquisition of Replacement Right of Way

When state or Federal funds are involved in the acquisition of replacement right of way:

¢ the LPA must follow the requirements of the Uniform Relocation Act of 1970 and the Real
Property Acquisition Policies Act of 1970, and

o the LPA will have to certify that the above acts have been complied with.

Utility Accommodation

The LPA must follow the State’s UAR and policies dealing with utilities; or

¢ demonstrate that the LPA, through ordinance, resolution, franchise or permit process, has
stricter guidelines than those of the State and FHWA; and

¢ the LPA will need to execute ROW-U-UAD.
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Participation in Costs of Adjustments

The LPA must furnish the State with copies of proposed adjustment and installation plans, and esti-
mates to determine the upper limit of participation by the State in costs of the proposed
adjustments. Cost participation will be limited to 90% of eligible costs.

Eligibility of Utility Adjustments

The LPA must, either by requested review before, or by documentation at the time of billing, prove
the eligibility of the utility work by demonstrating the utility’s property rights or compensable
rights. A review by the District, before expenditures, is recommended and may be accom-
plished by a submission in writing, with accompanying documentation, requesting the review.

Utility Agreements

& The use of a written utility agreement contract is not required between the LPA and the utility,
although the use of such a contract is encouraged when payments are to be based on an actual
cost basis. The use of a lump sum agreement, pre-approved by TxDOT, is encouraged.

¢ The use of a written utility agreement contract, assuring compliance with the FHWA-approved
UAR, is required when Federal-aid funds are involved.
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Section 9 — Non-Reimbursable Utility Adjustment Procedure

General

While non-reimbursable utility adjustments do not have as many funding issues as utilities occupy-
ing TXDOT right of way by a property interest, they are equally as critical in the progression of the
highway construction project. Coordination and monitoring of the adjustment at the District level
will insure timely project lettings and minimize conflicts within the highway right of way.

Initial Actions

During the mapping process, all utilities should be identified by “U” number and labeled on the
right of way map title sheet when submitted to ROW Division. This will enable TXDOT to antici-
pate all adjustments early in the coordination process. A copy of the right of way map and/or
schematic should be forwarded to the utility to help identify possible conflicts.

Utility Installation Form 1082

As in reimbursable adjustments, the occupying of TxDOT right of way should be documented by a
Utility Installation Request, Form 1082, including plans accurately depicting the location and type
of utility facility occupying TxDOT right of way. This agreement should also include an adjust-
ment schedule and any special requirements by TxDOT and/or the utility. This agreement should be
executed by the District Engineer or designee. This form should be forwarded to the ROW Division
for inclusion in project files.
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Section 10 — Federal-aid Participation

General

Both TxDOT and the LPA must follow these procedures when Federal-aid participation is
involved.

When a non-interstate right of way project is converted to Federal-aid participation, the following
requirements apply:

o Limit TXDOT and Federal participation to the adjustment of facilities located on utility-owned
compensable interests.

¢ Use Form ROW-U-35.

¢ Follow the State Procedures requirements in Section 6 of this chapter, which outlines the
required data that must be submitted to ROW Division and to FHWA to receive approval of
utility agreements under State Procedure 23CFR 645. 111. This information is required on
each right of way project.

o When adjustments involve facilities located on both highway right of way and utility-owned
right of way, determine an eligibility percentage according to Adjustments.

For State

Federal-aid cost participation requires that the State has adopted a Utility Accommodation Rules
(UAR) that is in compliance with, or stricter than, the federal guidelines listed in 23CFR 645 A &
B. TXDOT has been required to submit a statement to the FHWA that complies with the direction of
8645.215 and documents the following:

+ the authority of utilities to use and occupy the right of way of State highways;

& the State’s power to regulate such use; and

& the policies the State proposes to employ for accommodating utilities within the right of way of
all Federal-aid highways under its jurisdiction.

Compliance with these guidelines, accompanied by the State’s use of Alternate Procedure, as out-
lined in 8645.119, allows the State to recover 90% of the eligible costs of utility adjustments.

For LPA

Federal-aid programs in the development of LPA transportation facilities has enabled TxDOT to
participate in the design and construction of these roadways without the necessity of bringing them
onto the State system.
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Under 23CFR, 8§645.209(q) for Federal-aid projects on highways where TXDOT cannot exercise
authority to control utility use of the highway right of way, TxDOT is required to make adequate
arrangements to ensure that utility use of the highway right of way is properly controlled. TXDOT
may:

+ handle the adjustment of utility facilities in accordance with its FHWA-approved UAR; or

& require that the LPA enter into written agreements with the utility, if the LPA is to perform
adjustments, that comply with the UAR; and

& check to be sure that the LPA’s ordinance, resolution, franchise, or permit process has stricter
guidelines than those of TXDOT and FHWA.

Compliance with FHWA requirements gives TXDOT the flexibility to design and construct certain
LPA projects in accordance with State laws and standards, rather than in accordance with Federally
approved standards. However, FHWA does not consider that the UAR falls under the exemptions
allowed by these Federal-aid programs.
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Section 11 — Buy America Guidelines

Buy America Guidelines

The following utility components and materials when composed of more than 90% steel or iron (by
weight) will be subject to “Buy America” compliance:

® ¢ 6 6 O 0 O o 0 o

Poles, cross arms, structural support members

Towers and girders, stand-alone structures

Conductor support cables

High strength bolts used as anchor bolts and anchor rods

Iron or Steel baseplates

Encasement pipes, pipes and valves (except as stated below)

Rebar and other reinforcing iron/steel for all cast-in-place and precast installations
Conduit and ducting

Fire Hydrants

Manhole covers and rims, and drop inlets

Exceptions from Buy America Provisions

L 2

Buy America does not apply to existing utility materials which are relocated from one location
to another within the project limits.

If the utility chooses not to subject betterment materials to Buy America provisions, then the
betterment must be excluded from the utility agreement or contract that includes work eligible
for Federal-aid.

Buy America does not apply to assembly materials, attachment materials, housing encase-
ments or miscellaneous electronics.

Buy America does not apply to any materials required for maintenance and temporary
installations.

Buy America does not apply to any materials necessary to repair equipment that was discov-
ered or damaged during construction and requires immediate action to restore to safe
conditions or to minimize adverse public impact.

Buy America does not apply if the utility relocation effort is not eligible for reimbursement.
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Section 1 — Overview

Comparison

The following chart compares requirements of lump sum and actual cost agreements.
Table 9-1: Comparison Chart of Actual Cost vs. Lump Sum Agreements

Actual Cost Lump Sum
No limitation Limited to $500,000.00
Detailed estimate Very detailed estimate
Detailed itemization of billing No itemization of billing
Partial payments No partial payments
Audit required No audit required
10% retained until audit 100% reimbursement at billing
One review of plan and estimate One review of plan and estimate
Reconcile final billing to approved plan and estimate

Actual Cost Agreements

Agreements are approved on an estimated cost basis that will be adjusted to reflect the actual cost
of the adjustment at the time of billing and be verified by audit. If any costs are incurred for a reim-
bursable utility adjustment before an approved agreement, TXDOT will not reimburse the utility for
those costs.

Federal Utility Procedure (FUP). All utility adjustments are eligible for reimbursement by State
law for Interstate projects. Districts will ensure that appropriate funds are programmed in the STIP
for maintenance operations. The necessity for, and justification of, interstate adjustments depends
on whether the existing facilities need to be adjusted to accommodate the highway and are in the
best interests of the public. The ROW Division has been empowered by the FHWA to act in its
capacity and must be consulted concerning all proposed adjustments on interstate highways. The
approval authority of the agreement assembly lies with the District. The agreement assembly
must contain the following:

¢ afully executed Standard Utility Agreement,
+ detailed plans of the adjustment,

¢ acorrelating estimate of costs,
.

betterment ratio calculation, if applicable,
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accrued depreciation and/ or salvage credits, if applicable,
statements of who will accomplish the work,

bid proposals if necessary,

forms detailing property rights to be maintained or abandoned,
method of accounting procedure to be used,

proof of signature authority to execute by utility, if applicable,

supporting documentation and statements, and

® ¢ 6 6 6 o o o

a District recommendation of approval.

In order to verify that the adjustment is necessary, justified, feasible, economical, and UAR-com-
pliant, utility plans will be reviewed by the District.

A utility may estimate the cost of work to be performed by contract forces without securing bids.
However, the utility must include a reasonable basis for estimating the contract work. The plans
and estimates should also reflect the necessity for the adjustment.

State Utility Procedure (SUP). Utility adjustments on Federal-aid (non-interstate), Off-System,
State, and FM highway projects require a determination of eligibility. The justification for cost par-
ticipation depends on whether the existing facilities have real or compensable property rights, in
addition to the need to be adjusted to accommodate the highway, and are in the best interests of the
public. The ROW Division has been empowered by the FHWA and State to approve all such adjust-
ments and can be consulted before approval. The Districts have been empowered by ROW
Division to approve the estimate, plans, and general agreements. The agreement assem-
bly must contain the same information required for the Federal Utility Procedure above, plus the
following:

& proof of property and/or compensable rights on the correct forms,
& an agreement to contribute funds has been executed with the LPA, and
& adetermination of percentage of eligibility

To verify that the adjustment is necessary, justified, feasible, economical, and UAR compliant, util-
ity plans will be reviewed by the District.

A utility may estimate the cost of work to be performed by contract forces without securing bids.
However, the utility must include a reasonable basis for estimating the contract work. The plans
and estimates should also reflect the necessity for the adjustment.

Local Utility Procedure (LUP). On local public agency (LPA) projects with TxDOT cost partici-
pation, a written agreement between TXxDOT and the utility is not required. TXDOT does not

require the LPA to execute a formal contract with the utility, but it is recommended. The responsi-
bility for approval of payments rests with ROW Division. Before any payments to the LPA can be
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made, an audit will be made to a make a determination of upper limit. The LPA must furnish the
same information as required for an agreement under the State Utility Procedure above. Upon proj-
ect release by ROW Division, the LPA can initiate the utility adjustment. Negotiation,
communication, and coordination of work with the utility, relative to accommodation and/or reim-
bursement, are the LPA’s responsibilities.

To verify that the adjustment is necessary, justified, feasible, economical, and UAR compliant, util-
ity plans will be reviewed by the District. For adjustments that are less than fully eligible for State
cost participation, the plans must clearly show the explanations and calculations used in deriving
the particular eligibility percentage.

A utility may estimate the cost of work to be performed by contract forces without securing bids.
However, the utility must include a reasonable basis for estimating the contract work. The plans
and estimates should also reflect the necessity for the adjustment.

Lump Sum Agreements

Agreements are approved based on very detailed plans and supported estimates of cost that will not
be adjusted to reflect changes in costs or be verified by audit. Requirements for a lump sum agree-
ment are:

¢ plans must be of sufficient detail to allow verification of placements, methods of placement
and materials used and removed,;

¢ ahighly itemized cost estimate (or actual bids) plus supporting documentation must be
included:;

< Utility Joint Use Acknowledgements must be executed, if applicable;

& the estimate must contain appropriate credits for salvage and betterment, and accrued depreci-
ation value, if applicable;

& no contingency or miscellaneous items in the estimate are allowed,;
& quitclaims, if applicable, must be supplied at the time of billing;

¢ Form ROW-U-48, Statement Covering Utility Construction Contract Work, must reflect that
portion of the work to be performed by contract forces;

+ Dbids shall not be awarded before agreement approval.

Federal Utility Procedure (FUP). 23CFR, 8645.113f permits reimbursement of utility relocation
costs based on an estimated lump sum amount. However, ROW Division has placed a ceiling of
$500,000.00 on all lump sum agreements. This level of authority may be increased, if
requested, in writing, by the District Engineer to ROW Division. The option to use the lump sum
method rests with the utility company. This applies to the State Utility Procedure and Local Utility
procedure as well.
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State (SUP). The State permits reimbursement of utility relocation costs based on a lump sum
amount with the same requirements as stated for an Federal Utility Procedure Lump Sum agree-
ment with the exception that the eligibility of costs for reimbursement must have been determined
and approved by the Districts and are based on real and compensable property rights.

Local (LUP). A contractual agreement between the State, LPA, and utility must be executed, and
the Districts must approve the agreement.

If work is to be accomplished by contract labor, copies of the bids must be attached to the lump sum
agreement to support the actual cost of contract work.

Advance Funding Agreements (AFAS)

Utility work to be included in the highway construction contract may include items that are ineligi-
ble for TXDOT cost participation. Therefore, it will be necessary for the utility to place the
estimated amount of ineligible costs in escrow with TXDOT. A statement should be added to the
highway PS&E, in the section where utility items are addressed, stating that the ineligible utility
items are financed by an AFA which is included in the Utility Agreement with the utility.

Any changes or revisions to the work in the approved utility agreement may require the betterment
percentage and/or escrow amount to be recalculated. After district review, this information should
be forwarded with the district's recommendation to ROW Division for review and handling.

Close coordination with the appropriate district design section is required to ensure plans are ade-
quately incorporated into the highway PS&E.

Federal Utility Procedure (FUP). AFAs will be processed by Finance Division after ROW Divi-
sion, acting on behalf of FHWA, has approved the plans and methods of installation.

& The District must submit a letter recommending the work be included in the construction
plans.

& Two sets of plans and explanations of need must be sent to ROW Division
& Any changes or revisions in the approved work may require that the betterment percentage
and/or escrow amount be recalculated.

State (SUP). Information must be obtained from the utility showing the need for inclusion in the
construction contract and funds obtained to cover the costs of the work. This information should be
forwarded to ROW Division for review and handling along with:

¢ two set of plans detailing the type and method of installation,
& statements of explanations of the need, and

& aletter from the District recommending approval of the inclusion in the construction contract.
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AFAs will be processed by the Finance Division after ROW Division has approved the plans and
methods of installation.

Appropriate funds will be placed in escrow

Local (LUP). Utility adjustments may be included in the plans, specifications, and estimates
(PS&E) of the TXDOT highway contract. The LPA will execute a Local Public Advanced Funding
Agreement (LPAFA) with TxDOT, which will refund to or request additional funds from the LPA
according to the contract. However, if the funding agreement is executed with the utility, utility
work included in the TXDOT highway contract must be coordinated with ROW Division. The sub-
mission for an AFA for the LPA will be the same as for the State with the exception that:

¢ The LPA and the State must have executed a contractual agreement.

& The LPA must submit a request to the District requesting that the work be included in the high-
way contract.

o The LPA pays 100% of the total cost of escrowing funds with TxDOT.

¢ When job is complete, the LPA is reimbursed a percentage of the eligible costs, based on the
funding agreement.

o All betterments will be addressed through agreement between the LPA and utility.

Further information regarding AFAs may be obtained from the ROW Division.
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Section 2 — District Approval of Utility Agreements

Authority

TxDOT District Engineer, or designee, has approval authority for
utility Agreement Assemblies, Supplemental Utility Agreements, and
Emergency Work Authorizations.

Prerequisites
The following items are required for a District to initiate local approval of a Utility Agreement
Assembly. The District must:
& obtain ROW Division Project Release;
¢ obtain AP Approval when required;
& request U-Number assignment from ROW Division;
approve utility consultant engineering contract, if applicable;

verify corporate succession and granting of signature authority with ROW Division;

* o o

provide to ROW Division additional and updated signature authority information for accumu-
lation in the Statewide database;

¢ confirm that utility accounting systems are acceptable to TxDOT for audit and payment
purposes;

& provide, in writing, the approved utility adjustment amount to ROW Division for encumbrance
of funds;

¢ provide to ROW Division one copy of the executed utility agreement
assembly with original signatures and essential supporting
documentation.
TxDOT Utility Accommodation Rules (UAR) Compliance

All utility work must be accomplished in accordance with the UAR.

The requirement for ROW Division’s approval of an exception to the UAR does not prevent subse-
quent District approval of the agreement assembly.

Lump Sum Agreements

Lump sum agreements can be approved up to $500,000. 00.
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ROW Division Approval

It should be noted that within a particular project, both the District and Division approval processes
might be involved. In such instances, prioritizing utility agreement assemblies will be essential to
insure that the concurrent review and approval processes are coordinated and do not introduce inef-
ficiencies to the ultimate clearance of the project.

The following special situations will require ROW Division approval of the Utility Agreement
Assembly.

¢ Utility attachments to highway facilities and structures. In this case, Bridge Division
approval is also required.

& Special utility construction, such as utility bridges, corridors, tunnels, or stacking
arrangements.

& Secondary utility adjustments due to TXDOT design changes or oversights.
« lIrrigation and drainage canals.

& Third Party Participation - Situations in which a third party will share the cost of the highway
facility (i.e., multi-modal, transit and development corporations) and where unique arrange-
ments are required to establish utility cost participation.

& Special design accommodations (i.e., junction boxes to accommodate utilities).
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Section 3 — Affidavits

Overview

An affidavit, (either Form ROW-U-1A, ROW-U-1B, or ROW-U-1C, as appropriate, with the
required attachments, or a Form ROW-U-84, Attorney Certificate, is required to document the
property rights of the utility. Such compensable interests are necessary in determining eligibility for
TxDOT cost participation under the State and LPA right of way programs.

If an affidavit (ROW-U-1A, ROW-U-1B, or ROW-U-1C, as appropriate) is used to document the
compensable interest, the utility, third party, or landowner, as appropriate, must describe the inter-
ests they claim and certify that they are presently in effect.

Districts that have a staff attorney may use the Attorney Certificate, Form ROW-U-84 as an option.
The staff attorney must investigate the circumstances, certify that the utility has a valid interest, and
complete the certificate.

In some cases, the instruments setting forth the utility’s compensable interest cannot be correlated
to the right of way map for the project. Therefore, it will be necessary to submit information (i.e.,
sketches) that identify and tie each instrument to the current ownership that appears on the right of
way map. This information may be determined by conducting a title search of the deed records at
the county clerk’s office or possibly from the title commitments issued for the new highway right of
way parcels.

The utility may claim a compensable interest within the existing highway right of way by virtue of
property rights that predate the existing highway right of way. Thus, in order to substantiate the
utility’s claim, the utility must provide documentation of owning the prior right. The District
should verify all received documents and determine whether the following exists:

& previous reimbursable adjustment with utility on past project identified with U-Number.

&  Utility Joint Use Acknowledgement where property rights were retained by the utility pro-
vided that such rights were not extinguished by quitclaim or release of easement

In determining the utility’s claim of owning compensable interest to be either valid or invalid, the
District must also research their files for any notice of installation forms that correlate to the adjust-
ment site. Form 1082, Utility Installation Request will be in the District’s files if the utility
constructed a facility on the existing highway right of way in the past.
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Section 4 — Agreement Assemblies

Requirements for Submission

After the plans and estimates have been completed, assemble the following documents, which
together make up the utility agreement assembly. A Utility Adjustment Checklist, Form ROW-U-
AdjCheck, is available to ensure that all aspects and costs of the adjustment have been addressed.

1. TxDOT Right of Way Utility Forms

Two copies of the signed Standard Utility Agreementwith original signatures.
e adescription of the utility’s own accounting procedure, if option 2 is checked,;
e aschedule of work;
e the estimated date of completion.
In preparing this agreement:
e check right of way project limits;
e use the correct right of way control-section-job (CSJ) number; and
e ensure that the statement of work is complete and in compliance with the UAR.
e  Show the “U” number assigned by ROW Division.
One copy of appropriate property interest document:

e Affidavits Forms ROW-U-1A, ROW-U-1B, or ROW-U-1C, as appropriate, which accu-
rately describes property easement location, executed and notarized, with easement
documents attachments, or

e Form ROW-U-84, Attorney Certificate, complete and executed by District staff attorney.

e Property interest documents are not required on Interstate projects, unless replacement
utility easements or right of way is obtained.

Two copies of Form ROW-U-48, Statement Covering Contract Work, one with original sig-
nature.

Two copies of Form ROW-U-JUAA, (if applicable), two with original signatures.

e Submittal of this form may be deferred until final billing.
e Show the “U” number assigned by ROW Division.

One copy of Form ROW-U-40, Signature Authority, required only if officer of company or
appropriate elected official did not execute agreement documents. Not required if copy of sig-
nature authority is already on file.

2. Utility Plans
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Two sets of plans. Each assembly of plans should include any alternate plan needed to
justify the route location selection, or comparative plans to support the amount of betterment
credit, if any. The submission should:

e Line-coding or bolding must distinguish between existing facilities to remain, to be
removed and/or abandoned, and to be installed.

e Asdescribed in Chapter 6, Section 2, Utility Plan Preparation.
3. Utility Estimate

The estimate(s) and schedule of work, including comparative estimates to establish economy
of route location or to establish the limit of TXDOT cost participation when betterment is
involved.

e Two copies of the estimate.
e Major items of materials, correlated with plans, and compliance with the UAR.
e Estimate must correlate with statement of work in agreement.

e If betterment is involved, two estimates are required. One for replacement in kind, and a
second estimate with betterment.

Actual Cost Estimate Submission Requirements

e Estimate must be broken down as to cost of labor, construction overhead, materials and
supplies, handling charges, transportation and equipment, right of way, preliminary engi-
neering, salvage credit, and betterment credit.

Lump Sum Estimate Submission Requirements

e The lump sum estimate must be as detailed as a final billing and broken down as to man
hours by class and rate; equipment by type, size and rate; materials and supplies by item
and price.

e There must be a clear understanding of the work to be performed.

e Payroll additives and other overhead factors must be shown individually with an explana-
tion of each, along with current supporting figures, bids to support contract work, and
description of units of material shown as an assembly unit.

e A schedule for accomplishing the utility work must be included with the agreement sub-
mission. For simple adjustments, a proposed starting date and estimated completion date
will suffice. For complicated adjustments, including those requiring coordination with the
construction contractor, the schedule should show the estimated starting and completion
dates of major phases of the work. This schedule must be submitted in the agreement
assembly.

4. Supporting Documentation
e Corporate Succession, if required.
e Checklist.
e Schedule of Work/Estimated date of Completion.
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e Statement of acknowledgment for future quitclaim requirements.

5. Transmittal Memo From District to Division
e Explanation for necessity of adjustment/relocation.
e Statement of review and approval of consultant contract.
e Summary of cost with eligibility and betterment.
e Statement of review and approval of utility adjustment/relocation design.

Any revisions or alterations to any agreement after it has been executed by either party shall nul-
lify the agreement, in which case a new agreement must be executed by all parties.
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Section 5 — Prepare and Submit the Agreement

Assembly

Section 5 — Prepare and Submit the Agreement Assembly

General
Documents Required for Processing Utility Agreements
Document Type State Federal LPA
Utility Adjustment Checklist |1 original 1 original 1 original
Transmittal Memo 1 original 1 original 1 original

Standard Utility Agreement

2 copies with origi-
nal signatures

2 copies with original
signatures

2 copies with origi-
nal signatures *For
Lump Sum, Local Gov-
ernment Only

Utility Joint Use Agreement,
Form ROW-U-JUAA

2 copies with origi-
nal signatures **

2 copies with original sig-
natures **

2 copies with origi-
nal signatures **

Affidavit

(Form ROW-U-1A, ROW-U-
1B, ROW-U-1C, or ROW-U-
84)

1 copy with original sig-
natures and 1 copy of
recorded instruments

Required only for Interstate
replacement easement or right
of way; otherwise, use docu-
ments shown for State.

1 copy with original sig-
natures and 1 copy of
recorded instruments

Form ROW-U-48
(Statement of Contract Work)

2 copies, if applicable, 2
with original signature

2 copies, if applicable, 2 with
original signature

2 copies, if applicable, 2
with original signature

Estimate & Schedule of Work

2 copies

2 copies

2 copies

Plans

2 copies

2 copies

2 copies

Supporting Documentation

2 copies***

2 copies***

2 copies***

*Under the LPA Process, utility agreements are not required when using the actual cost method. A 3-way utility agree-

ment is required when using the lump sum method.

** May be deferred until final

*** Supporting documentation may not be required for all agreement packages. Grant of Signature Authority only
required for documents executed by non-company officers who do not already have signature authorization on file with

TxDOT.

billing stage

For State. The utility will prepare a plan and estimate to support its claim for reimbursement.
Additionally, there must be a written agreement stating the separate responsibilities for accomplish-
ing and financing the adjustment work. The Standard Utility Agreement was designed to fit this
need. The utility should become familiar with the provisions of 23CFR Parts 645A and B, and
amendments, since several provisions of the agreement form provide for compliance with this Fed-
eral regulation. The District will complete all spaces at the top of page 1 of the agreement form
through the “Entity” section. No other sections of the Standard Utility Agreement apply for the

State.
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For LPA. On LPA projects with TXDOT cost participation, a written agreement between TXDOT
and the utility is not required for actual cost adjustments. However, if desired, the LPA may execute
a separate written agreement with the utility. A three-way agreement, Form ROW-U-43A between
TxDOT, the utility, and the LPA is required for lump sum adjustments.

Statement of Work

A statement of work is to be provided in the appropriate space of the Standard Utility Agreement.
The statement of work must be sufficiently written to provide a clear and general understanding of
the work covered by the agreement. Do not use the phrase “see attached plans” in place of a com-
plete statement of work. The description must be in narrative form and must represent the work
appearing on the plans and in the estimate. If more space than provided is required, a separate sheet
with the heading "Exhibit A" may be attached to the agreement. The statement "See statement of
work described on exhibit A" should be inserted in the space provided on the agreement. Examples
follow below. The statement of work must include:

highway station;

size and type of facility;
length or magnitude;
estimated contract length;
quantity;

pertinent material specification; and

® ¢ 6 6 & 0o o

unique circumstances.

Examples:

& Adjust an existing 69 kV transmission line to clear Interstate Highway 10 at highway station
468+42 by installing two 80-foot H-frame suspension structures with double crossarms, and
remove three 50-foot single pole structures. Minimum clearance will be 30 feet over the
roadway.

¢ Remove three 50-foot poles with appurtenances and 1,300 feet of 3-phase #4 ACSR wire.
Install two 75-foot H frame structures and 3-75 foot single poles with appurtenances along
with 1,700-feet of 3-phase #4 ACSR wire between Highway Station nos. 942+00 and 953+00.

o Lower approximately 100 feet of 10-inch steel high-pressure gas line at highway Station
182+00 and encase approximately 70-feet with 14-inch steel encasement. Minimum depth of
cover under the pavement structure will be 42-inches with 30-inches of cover under ditches.
Vent pipes will be placed at each right of way line.
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Methods of Cost Accumulation

The utility must designate on Attachment “B” of the Standard Utility Agreement the procedure by
which the adjustment cost will be developed.

¢ Actual Cost Method of Accounting should be designated on Attachment “B” when:

e The utility accumulates costs under a work order accounting procedure prescribed by a
Federal or State regulatory body; and

e The utility proposes to request reimbursement for actual direct and related indirect costs.

¢ Lump Sum Method of Accounting should be designated on Attachment “B” when the utility
proposes to request reimbursement based on an agreed lump sum amount supported by a
detailed cost analysis.

Execution by Authorized Representative

Since TxDOT’s Standard Utility Agreement is a binding contract between the utility and TxDOT, it
is necessary that authorized representatives execute the agreement. No proof of signature authority
will be required when authorized officials of the utility execute utility agreements, Utility Joint Use
Acknowledgements, and quitclaims. These officials of the utility have been granted such authority
under charter or by-law provisions. An appropriate grant of authority will be required for individu-
als other than authorized officials who sign the agreements and quitclaims. The grant of signature
authority ensures that the person signing on behalf of the utility has authority to bind the utility to
the terms and conditions of the document.

Sometimes “blanket” authorization is given to an individual to execute agreements and documents
on all highway adjustment work included in the utility’s system. This permanent authorization
should be furnished in writing so that it may be maintained in the permanent files of ROW Divi-
sion. Any resolutions, ordinances, by-laws, etc. should be clearly worded to provide general
signature authority on all utility adjustment work of the utility, rather than authorization for execu-
tion of a specific agreement. Utilities may also give signature authority to a position rather that an
individual. This will allow the grant of signature authority to still be valid so whoever holds the
position can sign the documents.

Distribution of Assemblies

Upon receipt of the agreements and supporting documents, the Districts will:
¢ request a “U” number from ROW Division
¢ perform the necessary review

& execute the agreement on behalf of TxDOT, if found satisfactory.

Upon agreement approval, the District as executing office will:
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¢ Torward executed original agreement to ROW Division for record

¢ Torward one original agreement assembly to the Utility.

Upon receipt of an original copy of the executed agreement assem-
bly, the ROW Division will perform the administrative review of the
agreement and will issue a review memo to the District. Any conditions or
qualifications attached to the approval will be set out in ROW Division’s review memo to the
District. A conditional approval requires the conditions to be addressed before any payment
will be made. Major changes in the scope of work must be approved by the District
in a amendment to the agreement.

The original assembly must be returned to the utility with the District’s letter of authority to pro-
ceed with the necessary adjustment work.

| District Letter of Authority

The District’s letter of authority must include the following:

+ authorize the utility to proceed with the necessary adjustment work

& request notification of starting and completion dates

& request notification for inspection of salvage materials before disposal by sale or scrap
.

include any desired special instructions concerning specifications attached or included in the
agreement

stress appropriate safety measures and compliance with TMUTCD to be observed

*

designate the appropriate TXDOT personnel and other responsible parties to be contacted con-
cerning the adjustment work.

Additionally, submissions of billings should include:

¢ U-Number on invoice,

start and ending dates of construction,

street address where records can be accessed for audit,

the 14-digit vendor ID number,

* & oo o

billing in the same format as the approved estimate.
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Section 6 — Utility Joint Use and Occupancy

Acquisition

It is TXDOT’s preference that all adjustments involving fee simple interests owned by the utility
will be acquired, less oil, gas, and sulphur, as part of the highway right of way acquisition per
43TAC 821.36, but allowing utilities to retain an easement.

Authority

43TAC 8§21.52 specifies that use and occupancy agreement forms are required for utilities installed,
adjusted, relocated, or retained within highway right of way.

Utility Joint Use and Occupancy

Joint use occurs when the State determines that:

L 2

*

the utility places its facilities on, over, across, or under the highway right of way, and

it is necessary to occupy the same area of land, except fee, for highway purposes that is already
occupied by a utility holding a prior interest in the land, and the State does not wish to pur-
chase a prior interest from the utility.

Joint use is established by executing an agreement that sets forth the rights and obligations of both
parties for occupying, maintaining, accessing, and notifying changes by either party in their facili-
ties. In order for this to occur, TXDOT must:

*

have evidence that the utility has a compensable interest in the land to be incorporated into the
right of way limits of the transportation project. As proof of compensable interests, submit
affidavits.

ROW-U-1A, ROW-U-1B, or ROW-U-1C or Form ROW-U-84, as applicable, along with the
supporting documentation, to TxDOT.

determine that (1) utility facility meets UAR requirements and may be allowed to remain “as
is,” or (2) may be adjusted to comply with the UAR and to accommodate construction within
the limits of its interests and be allowed to remain within the highway right of way with no
replacement right of way charges. The determination will be based on the State’s ability to con-
struct and maintain the highway if the utility facilities are allowed to remain.

assess the utility’s position on retaining its interest rights, determining if the utility will relo-
cate within, or outside of, the right of way for any future adjustments or relocation of its
facility, and considering:
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Chapter 9 — Forms and Agreements Section 6 — Ultility Joint Use and Occupancy

e the utility company moving off current property interest while remaining within highway
right of way, and

e no replacement right of way charges.

Each utility having facilities that are to remain or be located within the highway right of way will
submit an executed Utility Joint Use Acknowledgement. To ensure that the utility’s facility will
comply with the UAR, a set of plans or location sketches must be submitted with the agreement.

The agreement requires the following information:

¢ The appropriate information regarding the project designation and location must be completed
at the top of the form.

¢ The name of the utility.
& Plans and/or location sketches detailing the design or “as built” plan of the utilities.

¢ Assignature by an officer of the company or other company representative with designated sig-
nature authority for a legally binding agreement.

The agreement must be executed by the TxDOT District Engineer, or
designee.

TxDOT must execute this agreement even if an LPA is acquiring right of way for a State transpor-
tation project.

In those instances where the utility’s facilities are relocated off highway right of way at other than
its expense, the utility may quitclaim or otherwise release any property rights it holds within the
right of way. If the utility refuses to quitclaim, TXDOT will not participate in the cost of replace-
ment right of way and may purchase the utility’s property interest which is located within the state
right of way.

The appropriate use and occupancy form to be used is determined by whether or not a property
interest exists by the utility. If a property interest exists, use Form ROW-U-JUAA, Joint Use
Agreement. If no property interest exists, use Form MNT 1082, Utility Installation Request. If a
utility relocates off its existing property interest within TxDOT right of way, Form MNT 1082,
Utility Installation Request should be executed for the new facility. If the old or existing easement
is not relinquished by quitclaim or acquisition, Form ROW-U-JUAA should be executed to docu-
ment the existence of the easement on TxDOT right of way.

Utility Joint Use Acknowledgement Checklist

A Joint Use Agreement Checklist, Form ROW-U-JUACheck, is available to ensure that all aspects
of a Utility Joint Use Acknowledgement have been addressed. However, if a Utility Joint Use
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Chapter 9 — Forms and Agreements Section 6 — Ultility Joint Use and Occupancy

Acknowledgement , accompanies the Standard Utility Agreement, a separate checklist is not
needed.

Revisions to Forms
TxDOT strongly discourages alterations or revisions to its forms.

Any revisions or alterations to a Utility Joint Use Acknowledgement form must be approved with
ROW Division. Any revisions or alterations to a Utility Joint Use Acknowledgement form after it
has been executed by either party shall nullify the agreement, in which case a new form must be
executed by all parties.
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Section 1 — Utility Pre-Construction Activities

General

The District’s letter of authority to the utility designates the authorized TxDOT Utility Liaison to be
contacted before and during the construction stage. The TxDOT Utility Liaison should be as famil-
iar with utility adjustments on the construction project as he or she would be with the transportation
project construction plans and specifications, and should also be familiar with transportation proj-
ect drainage, design, and construction practices. The TxDOT Utility Liaison’s ability to identify
possible conflicts between the transportation project and utility designs can help make utility
adjustments accomplish their intended purpose.

The District Engineer or designee is responsible for inspection of utility adjustments and may des-
ignate a separate utility inspector for the project. The TXDOT Project Construction Engineer
becomes the primary responsible party for utility work and coordination upon award of the con-
tract. This person could be an area engineer, a special project engineer, or a qualified appointee.

The transition from design to construction should not be a definite phase point but rather a gradual
change with the TxDOT Utility Liaison being consulted and advised. The TxDOT Project Con-
struction Engineer must be familiar with the basic design of the project.

The TxDOT Utility Liaison is responsible for assuring that adequate communication and coordina-
tion occurs between the appropriate participants, and is the direct link between the utility, the
District, and ROW Division personnel.

The TXDOT Project Construction Engineer must be aware of the need for accomplishing all utility
adjustment work as early as possible, including those adjustments that may have to be accom-
plished during transportation project construction. In some instances, adjustments may be deferred
until a particular transportation construction phase is started or completed, as required. For
example:

& sizable roadway cuts to minimize utility excavation costs;

+ the need for main lane closures for more than a day.

Pre-letting Utility Meeting (Process Activity VIII)

This meeting will be conducted before the TXDOT Pre-Bid Conference to identify utility concerns
for prospective bidders. The purpose of the pre-letting utility meeting may be served by including
affected utilities in the TxDOT Pre-Bid Conference.

During the Pre-letting Utility Meeting, consideration should be given to:

& coordination of work scheduling;
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& stacking of facilities;
utility closets;
conduits;

common trenches; and

* & o o

use of common sub-contractors for boring or tunneling operations.

Utility Meeting After Award (Process Activity 1X)

(The primary purpose of the utility meeting after award is to transfer responsibility for the project
from the TXDOT Project Design Engineer to the TXDOT Project Construction Engineer. This util-
ity coordination meeting will occur after the contract award and before the start of construction. It
may be combined with the TXDOT pre-construction conference on less complex jobs, as deter-
mined by the TXDOT Project Construction Engineer. In cases where there are outstanding utility
adjustments, consider discussing issues listed in Process Activity X, Chapter 2, Section 1.

If it is necessary to defer utility construction and accomplish the adjustment of utility facilities
during the construction of the transportation project, attendance by utility personnel, utility con-
struction contractors, and TxDOT representatives should be requested. Representatives of
protective agencies, such as fire and police departments, may also be requested to attend. This con-
ference should afford an opportunity for all utilities to discuss the sequence of work in all phases of
construction, so that the project may be accomplished in a manner economical and convenient from
the standpoint of all agencies, with special attention to the public interest. The pre-construction
conference should focus on the following:

< Identification of:
e utility construction representatives and inspectors,
e TxDOT’s Transportation Project Construction Contractor's Representatives, and

e roles and responsibilities for TXDOT utility representatives (i.e., the Utility Liaison, Proj-
ect Construction Engineer, and Inspector), and appropriate utility company
representatives.

¢ Descriptions of the:
e location of adjustments within the transportation project.
e nature of the adjustments to be performed.
¢ Establishing the construction starting dates and the sequence of work by all contractors.
& Estimates of the time required for each sequence or phase of work.
& Discussions on the:

e necessity of notifying TXDOT representatives and the Transportation Project Construction
Contractor before starting work.
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need and responsibility for inspection of salvaged materials.
verification of delivery of new materials.

need for compliance with applicable utility safety standards and the Texas Manual of Uni-
form Traffic Control Devices,

(TMUTCD) and notifying fire and law enforcement agencies of any special problems that
may need to be addressed.

safety precautions to be taken.

approval process for changes in approved work.

¢ Maintenance of utility construction records.

Notification of Starting Date

To comply with the request noted in the District's letter of authorization, the utility must give writ-
ten notification of the construction start date. The notice must be given sufficiently in advance for
TxDOT to coordinate inspection of the work. Upon receipt of the requested information, the Dis-

trict will inform the ROW Division of the starting date.
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Section 2 — Inspection Activities

Maintaining Utility Construction Records

Construction records must be maintained by the TXxDOT utility inspector to assure that work pro-
posed in a utility agreement is accomplished according to the agreement assembly. In addition,
records must be maintained to support the payment request submitted at the conclusion of the work,
to verify satisfactory performance, and to recommend payment to the utility.

There are three basic types of construction records required:

& Actual Cost Adjustment Performed by Utility Force Account

e Adaily record, maintained by the TXDOT Inspector, of the number and classes of employ-
ees used on the project and, if possible, the hours worked.

e Arrecord in the construction diary of the utility’s major items of equipment, so that billing
charges may be verified.

e Date records of any field changes or deviations from the agreement assembly and the rea-
sons for these changes.

¢ Actual Cost Adjustment Performed by a Utility Contractor

e The TXDOT Inspector should be certain that units of work, as provided in the bid pro-
posal, are measured and recorded to form a basis for checking payment to the utility
contractor.

e Diary recordings should list the station numbers of daily operations and the units of work
accomplished for that period, as shown in the agreement.

e If contract labor is used by a utility based on a bid per hour, per day, etc., the inspector
should maintain records on this type of labor in the same way as for labor by the utility's
personnel.

e Records of materials used and removed from the job site and returned to stock, or
scrapped should be maintained.
¢ Lump Sum Method

TxDOT Inspectors on these types of utility adjustment work are not required to keep records of
man hours, material items, or equipment time, but must be able to confirm that the work is
accomplished according to the plans and specifications agreed to in the adjustment agreement
assembly.

A sample of Form ROW-U-13 requesting billing information is available.
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Project Documentation

Regardless of the type of arrangement under which the utility is adjusting the facility, the TxDOT
Inspector must keep diary entries. The inspectors should realize that their diary records afford sup-
port for reimbursement to the utility. These diaries should:

o document all appropriate dates

¢ document inclement weather and down time,

& document verbal authorization for minor changes,
.

record the locations, depths, or heights of adjusted facilities, and other information necessary
to coordinate transportation project and utility construction, and

¢ document notable incidents.

Safety Precautions

Safety precautions apply to utility construction as well as to the transportation project contractor’s
operations, since they affect the safety and convenience of the transportation project users, and the
property owners abutting the transportation project. Safety precautions actually begin in the plan-
ning stages of both transportation projects and utility adjustments, since the design of both types of
work must take into consideration the method and timing of the work.

Check for compliance with TMUTCD.

Instructions and visual checks by TXDOT personnel should stress to utility representatives that
flares, barricades, warning signs, and flaggers should be provided throughout the time of the adjust-
ment operations if any hazard exists to the public or to construction and TXDOT personnel.

The TxDOT Area Engineer must approve the utility traffic control plan before commencement of
operations.

Notify TxDOT’s District Public Information Office at least 48 hours before proposed lane closures.

Give attention to boring or tunneling pits, trenches near shoulders, manhole excavation, and boring
of holes for communication or power poles, etc., to assure a safe working and traveling area.

Insure proper safety clear zone distances are identified and appropriate traffic barriers are installed.

Safety to TXDOT and contractor personnel is as important as safety to the public. Give careful
attention to any special condition that may present a hazard, such as:
¢ potentially dangerous underground lines; and

& any overhead power or communication lines.
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See Utilities Code, 8251.153 for more regulations regarding safety.

Required Inspection of the Work

The degree of inspection of utility construction may vary with the nature and location of the work,
as it affects the completed transportation project facility. Certain phases of the work may require a
close check to insure that the transportation project facility will not be adversely affected. The
degree of inspection may vary from spot-checking of the overhead installations to continuous and
close observation of the installation and backfilling of underground facilities.

The TXDOT Inspector should be careful to ensure that the construction operations are compatible,
proceed according to the agreement assembly, and adhere to specifications mandated by appropri-
ate District utility specifications and the appropriate sections of TxDOT’s Standard Specifications
for Construction of Transportation Projects, Streets and Bridges or Standard Specifications for
Construction and Maintenance of Highways, Streets & Bridges (Metric).

Lack of coordination and attention to approved construction methods may result in additional
charges, delay in transportation project construction, and possible damage to equipment and injury
to personnel.

The following is a partial listing of inspection items to be checked, including, but not limited to:

¢ compliance with State and Federal regulations;

« verification of utility survey control and datum;

& vertical clearances of proposed underground utility facilities relative to transportation project
installations, i.e., storm sewers, roadway subgrades, and drainage structures;

+ Dbridge, retaining, and noise wall column foundation locations relative to underground
crossings;

< vertical and horizontal clearances and alignments of proposed utility facilities;

railroad facilities;

*

placement of poles, towers, and other similar aboveground installations that violate clear zone
design policies.

control of access violations;

encasement or other protective measures;

manholes adjusted to appropriate grades;

bedding and backfilling of all utility excavated areas to appropriate density;

condition of utility materials; and

* ¢ ¢ 6 o o

other highway improvements or structures.
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Changes in Approved Work

Minor Changes. Minor changes are those that are less than $100,000.00 or 25% or less of the
approved agreement, can be easily explained, and result in minimal changes of quantities or loca-
tions from the approved agreement. The TxDOT Utility Liaison may authorize utilities to do work
not included in the approved estimate but necessary to accomplish the intent of the agreement,
such as changes in:

¢ materials
¢ method of installation, or

& alignments.

This authorization may be taken without formal approval by the ROW Division, but with the spe-
cific understanding that adequate documentation will be established and submitted to the ROW
Division with, or before, the final billing. Valid justification must accompany any changes and must
not conflict with either the UAR or CFR. Notations regarding minor changes should be docu-
mented in the diary to support submissions for payment.

Unless a safety hazard is created, the District may approve a change of less than $100,000.00 or
25% of the approved estimate, submitting valid justification to the ROW Division. These changes
may, if necessary, be reviewed in the field.

Minor changes in location or estimated quantities should be shown in *“as built” plans. They may
also be shown on a revised copy of the agreement assembly. Either way, they must be sent to ROW
Division by facsimile, when possible.

Major Changes. Major changes are those exceeding $100,000.00 or 25% of the approved agree-
ment, changes in the scope of work, as approved, and any new additions or major deletions to the
approved agreement assembly.

Major changes in the scope of work covered by the approved utility agreement, as well as substan-
tial changes in location, must be submitted in writing for prior approval by the ROW Division. The
ROW Division must provide written authorization before proceeding with the work. Upon receipt
of such authorization, the District may authorize the utility to proceed with the work. The utility
should be furnished a copy of the authorization.

In the event construction requirements do not permit the delay necessary to secure advance
approval in writing, approval by telephone, facsimile or electronic mail may be obtained, and there-
after followed by written confirmation.

TxDOT approval of changes will be considered as approval of a revised estimate, which must be
submitted.
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Prior to or at the time of final billing, revisions to "as built plans” will be required so that TXDOT
files can reflect the true location of the adjusted facility. In addition to revisions regarding location,
any addition or deletion to the original design of the adjusted facility should be reflected in the sub-
mission of revised plans.

Betterment Percentage Revisions. Adjustments containing betterment credit require revisions
when any changes are involved. Any changes in work may require a revision of the betterment per-
centage established in the approved agreement assembly. These revisions must be applicable to the
final billing.

Any changes, minor or major, require execution of Form ROW-U-COA, Standard Utility Agree-
ment — Supplemental Agreement.

Inspection of Recovered Materials

The purpose of this inspection is to identify the final disposition of recovered materials, whether
salvaged or scrapped, for the allowance of appropriate credits. To prevent any possibility that the
utility may be cited for the full value of the materials when the audit is performed, the District must
retain either:

« aletter from the utility company notifying the District Utility Liaison of the time and place that
the recovered materials to be salvaged or scrapped will be available for inspection, or

¢ amemorandum from the TXDOT Project Construction Engineer or the TXDOT utility inspec-
tor verifying inspection of such materials.

The TXDOT Project Construction Engineer or the TXDOT Utility Inspector should not be con-
cerned with placing a dollar value on the materials, but rather should ensure that proper
classification and disposition is made.

The District’s letter authorizing work under the approved agreement should include a request that
TxDOT be notified of the time and place recovered materials will be available for inspection,
before salvage or scrap. Upon receipt of such information, retain in District files. When a credit is
allowed for salvaged material, a statement is required that all material from the original facility was
covered in the credit, or that the items recovered were available for inspection and proper notice
given. This statement should accompany the final billing for the project.
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Section 3 — Abandoned Interests

For State

When the utility abandons its property interests within the existing or proposed right of way and
relocates onto a replacement easement or right of way, the abandoned property interests are to be
conveyed to the State of Texas. The replacement right of way charges for the relocated facility will
be reimbursed in accordance with regulations set forth set forth in Chapter 7, Section 2, of this
Manual.

Abandoned property interest must be conveyed before final reimbursement of the adjustment is
made. Such conveyance should normally be made on Form ROW-N-30, Quitclaim Deed. Right of
Way Project Delivery may prepare the quitclaim instrument using the same legal description(s)
used in the deed, or corresponding deed recordation information, for acquisition of the right of way
parcel(s) where the utility property interests are located. The instrument will then be forwarded to
the utility for their execution, with a request that the instrument be returned for further handling and
recordation. When the instrument is returned, Right of Way Project Delivery will review the exe-
cuted instrument, and, if acceptable, will record it in the deed records of the applicable county.

A utility may have an existing property interest within the existing and/or proposed right of way,
and may elect to relocate its facility from its existing location to another location within the high-
way right of way limits. In this case, the utility may elect to quitclaim its property interest to the
State. If the utility does not quitclaim its easement interest, TXDOT may either execute a Utility
Joint Use Acknowledgement with the utility or acquire the property through the acquisition
process.

For LPA

In addition to TXDOT policies and procedures, the following additional information applies to
LPAs when they are acquiring the right of way and handling the utility adjustments:

& LPA should thoroughly understand TxDOT requirements concerning the conveyance of aban-
doned interests.

& LPA should be aware that final reimbursement payment will be withheld until the necessary
conveyances have been delivered to TxDOT.

o LPA isresponsible for recordation costs.

Acquisition of Utility-Owned Interests or Properties

It is TXDOT’s intention to acquire fee title to all lands, pursuant to 43TAC §21.31.
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Title to the needed right of way will be procured following the same procedures used for the acqui-
sition of lands under private ownership. When there is a combination of the conditions outlined in
Access Rights, Chapter 5, Section 4, and in the foregoing, all factual data should be submitted to
the ROW Division for determination of appropriate handling.

ROW Utility Manual 10-11 TxDOT 05/2016


utility_access_corridors_and_strips.htm

Chapter 10 — Performing the Utility Adjustment Section 4 — Utility Installation Inspection

Section 4 — Utility Installation Inspection

General
The TxDOT Project Construction Engineer or the TXDOT Ultility Inspector should check adjust-
ment and relocation sites to ensure that:

¢ allitems and equipment, including salvage and scrap, used in the adjustment process have been
removed from the site;

« all backfill operations and site restoration have been successfully completed; and

+ utility markers have been placed in accordance with the UAR.

Identify any possible pollutants that are present or contamination that may occur. Underground
facilities may be abandoned in place, in accordance with applicable standards, provided that:
& the appropriate District and/or Division approves the facility to remain in place;

+ the facility to be abandoned does not need to be removed to facilitate the transportation project
construction or the traveling public; and

« the facility to be abandoned does not contain hazardous material or pose a hazard to the trans-
portation project construction.

TxDOT inspection personnel should check the following:
& that the utility project diary is up to date;
+ that locations of the utility's facilities are documented in “as-built” plans;

Note: The District personnel involved in activities covered by a Utility Installation Request
should also be given a copy of these “as-built” plans.

¢ that a copy of the right of way map or plan and profile (P&P) sheets is marked to reflect the
current status of utility facilities. Copies of such maps or P&P sheets should be given to trans-
portation project construction personnel of TXDOT and to the transportation project
construction contractor.

TxDOT Utility Liaison should request a copy of the utility project diary, along with a certification
from the inspector stating that work has been completed as outlined in the agreement assembly.
Any changes to the original agreement assembly should be noted along with brief explanations of
reasons for the changes.

The TxDOT Utility Liaison should give written notification to the ROW Division that the adjust-
ment is complete. Refer to Chapter 11, Section 3, Final Billings concerning "as built" plans.
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Section 1 — Invoicing and Payment Procedures

Introduction

The TxDOT Utility Liaison or the LPA should encourage the utility to submit billings as soon as its
adjustments are complete, and records of costs and expenditures are processed. Failure to submit
billings promptly could result in loss of records and forfeiture of reimbursement.

The ROW Division has developed a booklet entitled Reimbursement Guidelines and Billing Proce-
dures for Utility Adjustments (see Appendix A) for District distribution to utilities and LPAs. Use
and distribution of this booklet, and use of lump-sum agreements for utility adjustments, should aid
in the billing process.

The billing/payment process is one step in the coordination of utility adjustments between the util-
ity, the LPA, and TxDOT. The responsibilities of the participants are listed below.

If a utility does not submit an invoice within 24 months after the end of a fiscal year, (i.e., by
August 31, 2005 for the fiscal year ending August 31, 2003), the reimbursement must go through
the Miscellaneous Claims Process, which may require the reauthorization of funds by the State
Legislature. Therefore, TXDOT encourages utilities to submit their billings with this time frame.

The “Prompt Payment Law”

In 2001, the Texas Legislature enacted the “Prompt Payment Law” now codified in Government
Code 82251. The law prescribes that a payment by a State governmental agency under a contract
executed on or after September 1, 1987, is overdue on the 31st day after the later of:

¢ the date the governmental entity receives the goods under the contract;
« the date the performance of the service under the contract is completed; or

+ the date the governmental entity receives an invoice for the goods or service.
A payment begins to accrue interest on the date the payment becomes overdue.

The renewal, amendment, or extension of a contract executed on or before September 1, 1993, is
considered to be the execution of a new contract; therefore, receipt of a new invoice under a revised
contract begins another 30-day period during which the invoice must be paid before interest begins
accruing.

Therefore, it is imperative that the Districts and ROW Division make every effort to process util-
ity payments in a timely manner, and thereby avoid payment of interest.
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Any payment resulting from an audit, or as a result of and LPA agreement, is not subject to the
Prompt Payment Law.

For further information, refer to the Comptroller's Purchase Policies and Procedures Guide.

Participant Responsibilities in Billing/Payment Process
o Utility

Provide “as-built” plans, if there is a significant difference from approved plans.
Execute District-prepared quitclaims, if applicable.

Maintain complete and accurate records of its involvement in preparation and accomplish-
ment of the adjustment(s).

Provide definitions of procedures, descriptions of practices, and explanations of materials
used to document the type and nature of adjustments.

Submit a single comprehensive billing upon compilation/summation of all record costs.
Submit billings in a manner that will allow correlation to the original estimate.
Respond promptly to requests from TxDOT or the LPA.

Maintain detailed billing records demonstrating compliance with 'Buy America' provi-
sions; the documentation must be available for review in the event of an audit.

Utilities shall use TXxDOT Form 1818 and provide to their suppliers to certify materials
used for the project comply with 'Buy America' rules.

All items that are subject to Buy America must be identified in the utility agreement.

Adhere to TXDOT guidelines and policies in dealing with utilities.
Submit executed quitclaims, if applicable.

Maintain records of installations and expenditures.

Respond promptly to requests from the utility and TxDOT.

Promptly process reimbursement requests for eligible expenditures upon completion of
adjustments.

Note: Fees for recording quitclaims, releases of easement, and other documents are not
eligible for TXDOT participation. However, fees for recording replacement right of way
interests acquired by the utility in its own behalf are eligible.

¢ District

Provide guidance to utility accounting/billing personnel regarding requirements of reim-
bursement procedures when work is authorized, or as soon as possible.

Assist the LPA or utility with forms and requirements of reimbursement procedures. The
TxDOT Utility Liaison should aid the LPA or utility in preparing the forms.
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Request an accounting/billing contact from the utility when the plan of adjustment is
being discussed.

Promptly contact the utility for final billing upon the completion of work. Follow up as
needed.

Prepare and have utility execute all necessary quitclaims, if applicable.
Review, approve, and recommend final billing for payment.

Provide clarification and/or additional information to the ROW Division and Audit Office/
External Audit Section, as requested.

Ensure that payment is made in accordance with the “Prompt Payment” process.

¢ ROW Division

Provide guidance, assistance, and on-site support to District personnel on all aspects of
utility reimbursements.

Review all District-prepared and executed quitclaims, when applicable.

Process utility reimbursement claims for payment.

Process final reimbursement claims to the Resource Management Section, ROW Division.
Ensure that payment is made in accordance with the “Prompt Payment” process.

¢ Audit Office/External Audit Section

Perform audits in a timely manner.

Issue citations for ineligible costs.
Resolve audit citations in a timely manner.
Issue a final audit report.

Advise/consult on the eligibility of costs.

A flowchart that may act as a guide to the progress of a request for payment showing the steps
involved in the billing/payment process is available.

Use of Form ROW-A-15, Payment Request

The District should use Form ROW-A-15, generated through ROWIS for making payment requests
involving utility adjustments — this includes payment requests for partial and final billings. Send
Form ROW-A-15 to the ROW Division for final review. The ROW Division retains a copy and
submits the forms to the Finance Division for issuance of State warrants by the Comptroller’s
Office. The Finance Division forwards the warrants pertaining to the payment requests directly to
the Payee.

The following information is required on Form ROW-A-15, as applicable. For unusual circum-
stances, contact the District accountant for proper billing codes.
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Name of Payee. Enter name exactly as it will appear on the State warrant.
Date. Enter date you are completing the ROW-A-15.

Address. Enter remittance address of payee.

City & State (of payee's remittance address)

Delivery Date. Enter the date that product or service is delivered and determined acceptable
according to procurement requirements. This is normally determined by the date stamp when
received by TxDOT.

Payee ID Number. Enter the Payee Identification Number (PIN), including payee’s mail code,
of the payee. The State Comptroller’s Office prepares State warrants based on data entered in
the Texas Payee Identification System (TPIS), which requires PINs. The name and address
entered in Form ROW-A-15 must be the same as produced by the PIN. Establishing PINs with
accuracy is very important. Ensure that the last three digits of the PIN are the mail code, which
generate the remittance address shown at the top of the form.

Invoice Date. Enter the date of the invoice.
Invoice Number. Enter the vendor's invoice number.

Fiscal Year. Enter the fiscal year that the work/adjustment was performed or completed. A fis-
cal year runs from September 1 through August 31. For example, if an invoice is delivered and
is acceptable on September 2, 2005, for work performed during the month of May 2005, enter
the fiscal year of 2005. For work/adjustment performed more than two years before the
current fiscal year requires special processing; contact the Resource Management Section of
ROW Division.

Source Unit. Entered only by Finance Division.

Description. Include the Federal project number when applicable. The description of charges
should indicate whether a “Partial Billing” or a “Final Billing” is being submitted.

Quantity. Enter the quantity for the service or goods delivered.

Unit Price. Enter the unit price for the service or goods delivered.

Amount. Enter the total of quantity times unit price for each item.

Total. Enter the total amount of the invoice.

IAC (Inter-Agency Contract) or Misc Contract Number. Enter the work order number.
TxDOT Req. No. Enter the requisition number.

Purchase Order No. Enter the purchase order number.

Date. Enter the date of purchase order.

District or Division No. Enter the applicable District or Division code number.

Segment ID No. Enter the appropriate segment identification number.
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Detail. Enter the Project ROW CSJ Number.
Amount. Enter same amount as above.
Function Code. Enter Function Code 500 for utility adjustment work.

Object of Expenditure Code Enter Object of Expenditure Code 393 for utility adjustment
work.

Agency Verification/Audit. The original Form ROW-A-15 must be signed by the District Engi-
neer or designee, attesting that an agency verification/audit was performed and that the invoice
is correct and unpaid.

Other Items Relevant to Billing Preparation

*

In addition to Form ROW-A-15 showing the beginning and ending dates of utility adjustment,
it should show the description and site of the project, the Federal-aid project number (if appli-
cable), CSJ numbers (identified as ROW and/or Construction), and assigned “U” number.

A “date received" is the date on which the invoice is received at the District and does not need
modification, correction, or additional documentation. This must be established for utility
adjustment payment requests and initiates the provisions of the Prompt Payment Act.

If the invoice is found incorrect, a request for correction should be made.

The date for payment of reimbursable recording fees should be the date the service is
performed.

Form ROW-A-15 may be modified to indicate partial reimbursement, and should be submitted
along with Forms ROW-U-27A, Certificate for Partial Payment for Utility Adjustment, and
ROW-U-27B, Support for Certificate of Partial Payment for Utility Adjustment (for SUP
only).

e Upon submission of a final billing, when prior reimbursement is made, Form ROW-U-45,
Tabulation of Utility Adjustments should be submitted, as well as Forms ROW-U-47A,
Tabulation and Certification of Partial Payments for Utility Adjustment (for LUP only),
and ROW-U-47B, Tabulation and Certification of Partial Payments for Utility Adjustment
(Final) (for LUP only), as appropriate.

This data is necessary for determining the work accomplished, and the amount reimburs-
able to the LPA, if applicable.

All final billings must be submitted within 12 months of the date the work is completed by the
utility and accepted by TxDOT.

The original Form ROW-A-15 must be:
e accompanied by correct supporting documentation; and
e forwarded by the District to the ROW Division, along with one original.

All quitclaims (Form ROW-N-30) shall be prepared in accordance with the example provided.
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Billing Assembly Checklist

The following items should be attached to a final billing assembly for submission to ROW Divi-
sion. As a final check on the billing assembly before processing for payment, a Utility Billing/
Payment Checklist for District use, Form ROW-U-BillChkDist, is available for attachment to any
adjustment submissions.

¢ Form ROW-A-15, Billing Statement

¢ Final Billing

& Submit 2 copies.

Show beginning and ending dates of adjustment on billing or attachment. Include 2 copies
of the following:

statement reflecting address of records/accounts for audit and mailing purposes,
invoices,

salvage inspection statement,

bid specifications and bid tabulation, and

original and one copy of District’s transmittal memo, with clarification, recommendation,
and an explanation of any unusual underruns or overruns.

¢ Attachments

Submit two originals (with signatures), if not previously submitted, and two copies of the
Standard Utility Agreement.

Submit one recorded original of

Form ROW-N-30, Quitclaim, or ROW-N-17, Release of Easement,
or ROW-N-85, Subordination of Mineral Lease

which ever is applicable, if not previously submitted.

& Special Considerations

Any conditions applied at agreement approval should not be reflected in billing.
Format of billing must agree with format of estimate, so correlation is possible.
Billings must be compared and reconciled to the approved agreement, plans, and estimate.

Deduct any betterments not originally included in the agreement. Otherwise, betterment
ratios must be the same as originally approved.

Consulting engineering services in the billing must have prior District approval, with an
approved contract in District files.

Major changes in the scope of work, not to exceed tier level, must be approved in an
amendment to the agreement by the District or ROW Division.

Minor changes must be explained in transmittal letter sent to ROW Division.
Identify low bid contractor used.
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e Place a copy of the appropriate pages of the inspector’s project diary in District files and
use it to verify charges on the billing.

e Correctly apply the approved betterment credit, accrued depreciation, salvage credit, and
eligibility ratio.

e Show the beginning and ending work dates.
e Check that all extensions and totals are correct.

ROW Utility Manual 11-8 TxDOT 05/2016



Chapter 11 — Billing and Payments Section 2 — Partial Payments

Section 2 — Partial Payments

For State and LPA

The utility may request partial payments at monthly intervals. As stated in 23CFR 645 and in the
Standard Utility Agreement, TXDOT may make partial payments provided:

o Aright of way project release is obtained from the ROW Division before costs are incurred.
& Anapproved Utility Adjustment Agreement must be executed before payment can be made.
o Costs must have been incurred during the period covered by the billing.
.

Submissions are received no more frequently than monthly.

For SUP adjustments, partial reimbursement requests must be prepared on Form ROW-A-15, and
supported by Forms ROW-U-27A, Certificate for Partial Payment for Utility Adjustment, ROW-U-
27B, Support for Certificate of Partial Payment for Utility Adjustment and Form ROW-U-45, Tab-
ulation of Utility Adjustments. For LUP adjustments, partial reimbursement requests must be
prepared on Form ROW-A-15, and supported by Forms ROW-U-47A, Tabulation and Certification
of Partial Payments for Utility Adjustment (for LUP only), and ROW-U-47B, Tabulation and Certi-
fication of Partial Payments for Utility Adjustment (Final) (for LUP only), as appropriate. This data
is necessary to determine the work accomplished and amount reimbursable to the utility. Forms
ROW-U-27A, Certificate for Partial Payment for Utility Adjustment, and ROW-U-27B, Support
for Certificate of Partial Payment for Utility Adjustment must list all items of work shown in the
estimate portion of the utility agreement, together with the estimated cost for each item. The total of
these items must agree with the total of the estimate. Partial payment requests must include sup-
porting documentation for all items billed.

NOTE: When agreements are on a lump sum basis, TXDOT will not make partial payments. Pay-
ment in the agreed amount will be made upon completion of work and receipt of a
properly prepared final billing.

¢ Subdivide items in the estimate if difficulty is experienced in determining the percentage of
completion of a particular item. For example, if the estimate includes an item of “Reconstruct-
ing pump house,” this item should be subdivided into its major component parts, such as
“Structure,” “Pump,” “Electric,” “Wire.” The total of the estimated costs of the subdivided
items should agree with the estimated cost of the item in the estimate portion of the agreement.
Terms of cost, as billed, must agree in description with the estimate portion of the approved
agreement assembly.

& Revised estimates and plans should have already been approved in an amendment to the agree-
ment for major changes.
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o Payment will be based on the work completed and certified. Costs for materials stockpiled at
the project site, or specifically purchased and delivered to the utility for use on the project may
also be reimbursed on partial payments after verification.

¢ Betterment percentage and eligibility ratio must be applied on each partial payment
submission.

For State

In addition to the above requirements for State and LPA, the utility may request partial payments.
TxDOT may make partial payments requested by the utility provided:

o Payments will be in an amount not to exceed 90% of the costs incurred, as shown in each bill-
ing. The total of all partial payments must not exceed 90% of the original estimate in the
approved agreement. Approved field changes or scope of work changes may increase the
amount of the original estimate.

< Partial billings must be detailed and must be checked by the District. When the utility agree-
ment is conditionally approved, partial billings for questionable items may not be accepted
until the conditions are removed.

The “Prompt Payment” process begins as of the date of receipt of the utility’s invoice at the TXDOT
location specified in the agreement. The invoices should be date stamped by the District for docu-
mentation of the received date. If invoices are not approved for payment, they must be returned to
the utility with 21 days of receipt to avoid payment of interest.

For LPA

TxDOT, when requested by the LPA, may make partial payments to the LPA provided that:
& estimates, plans, and applicable forms have been approved by the ROW Division; and

& the LPA reimbursement to the utility does not exceed 90% of the agreed-upon percentage as
stated in the LPA/TxDOT agreement.

e The TXDOT Utility Liaison should review all billing submissions with the LPA and help
prepare the necessary forms.

e Form ROW-U-BIllIChkDist, Utility Payment/Billing Checklist for District, must also be
submitted.

When the utility adjustment is conditionally approved, partial billings for questionable items may
not be accepted until the conditions are removed.
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Supporting Documentation Required for Partial Payment Requests

All Partial Payment Requests must be prepared in a format that corresponds with the Estimate Sec-
tion of the approved Utility Agreement. Each item must be listed according

to its corresponding item in the estimate.
Table 11-1. Example of Cost Estimate Supporting Documentation

Materials
Type Unit Unit Invoice Amount
Cost
8" PVC Pipe 85 ft $2.00/ft $170.00
Labor
Type Unit Unit Cost Invoice Amount
Draftsperson 20 hrs $40/hr $800.00

Variations from the standard format will require TXDOT approval.

All payment requests must be supported with adequate documentation to support the reimburse-
ment of actual costs. Below are preferred and the acceptable examples of supporting
documentation. Documentation requiring certification should be certified by appropriate utility per-
sonnel as being true and correct.

Table 11-2. Types of Supporting Documentation

Cost Type Preferred Documentation Acceptable Documentation
Utility Labor Certified Time Sheets Certified Utility Company's
accounting ledger
Utility's Certified Time Sheets Certified Utility Company's
Equipment accounting ledger

Materials and Supplies

Invoice from Supplier

Inspector's diary of material on
hand or installed and the Certified
Utility Company's accounting
ledger

Consultant Engineering

Invoice from Consultant

Completed Plan Sets and Certified
Utility Company's accounting
ledger

Contractor
Services

Invoice from Contractor

Inspector's diary or approval of
work and the Certified Utility
Company's accounting ledger
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Section 3 — Final Billings

For State and LPA
The final billing must follow closely the order of items in the estimate portion of the agreement.
Show the following totals in a manner that permits comparison with the approved estimate:

labor;

overhead,;

construction costs;

travel expense;

transportation;

equipment;

materials and supplies;

handling costs;

construction units (if applicable); and
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other services.

After completion of the adjustment, the utility must submit one original and one copy of the final
billing for all costs associated with the reimbursement request. Upon receipt of this final billing,
check to ensure that all items are eligible for TXDOT cost participation.

The utility will be initially reimbursed 90% of the actual costs as billed before audit of their records
and accounts. Total reimbursement will depend on a final audit.

The District and ROW Division will conform with the “Prompt Payment”process.

Final billings should include an invoice reflecting the total cost of the utility adjustment, supporting
documentation for entire adjustment, and a thoroughly detailed breakdown of all costs. Supporting
documentation includes, but is not limited to: time sheets, invoices, equipment usage reports, bid
tabulations and payroll documentation. TXDOT must be furnished with sufficient information to
ensure that payment will be eligible for Federal and/or TXDOT participation. The final billing
should show details such as:

& aunit cost basis, or man-hours by class and rate, and
& equipment by type, size, and rate per mile or hour.

Overhead and payroll additive items should be shown individually with an explanation or break-
down of each.
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¢ 23 CFR 645.117d(1) states, “Overhead and indirect construction costs not charged directly to
work order or construction accounts may be allocated to the relocation, provided the allocation
is made on an equitable basis. All costs included in the allocation shall be eligible for Federal
reimbursement, reasonable (and) actually incurred by the utility." Costs not eligible for Federal
reimbursement are discussed in 23 CFR 645.117d(2).

o Applicable percentages of overhead costs should be indicated, when used, so computed
amounts may be verified.

& ltems of cost incurred on a contract basis should be designated as such on final billings.

e Information should be furnished to allow a correlation of the bid items to the approved
plan, and an estimate for determination of extent and eligibility of the contract work
performed.

e A copy of the low bid award, or the rate schedule applicable in a continuing use contract,
should be submitted by or at the time of final billing.

& Field changes affecting the cost of the adjustment should be shown.

e The ROW Division should be furnished two copies of the “as-built” plans, where signifi-
cant deviations occur from approved plans in the agreement assembly.

e A copy of the “as-built” plans should be attached to each of the Utility Joint Use
Acknowledgements.

o Whenever the billing indicates a substantial change in work from that which was previously
approved, an explanation should be made.

After reviewing the utility’s final billing, submit one signed original and one copy of the billing
assembly to the ROW Division, along with a letter giving explanations of changes from the original
approved agreement. The District’s letter should also contain a comment on salvage inspection and
recommend payment of the billing.

& One signed original and one copy of Form ROW-A-15 should accompany the submission, and
be for 90% of the final cost. The ROW Division, Utility Branch, will forward one copy of the
utility agreement assembly to the External Audit Section, or perform a desk audit if the adjust-
ment is less than $20,000 and Federal-aid in right of way is not involved.

& The District’s Utility Liaison or Utility Inspector should have inspected the salvage, and a
statement about this should be included in the District’s letter or memorandum to the ROW
Division.

o If applicable, two signed originals and two copies of the appropriate and executed Utility Joint
Use Agreement, Form ROW-U-JUAA, should accompany the billing submission, if not previ-

ously submitted. “As-built” plans must be submitted as addendum to the Utility Joint Use
Acknowledgement, and/or the Standard Utility Agreement.

o ROW Division will keep one copy of the Utility Joint Use Acknowledgement and return
remaining copies to the District for further handling.
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o Ifapplicable, an original, recorded quitclaim from the utility must be submitted before or with
the final billing assembly.

¢ Form ROW-U-BIillChkDist, Utility Payment/Billing Checklist for District must be sent with
the final billing submission.

For LPA

One original and three copies of the submission requesting TXDOT reimbursement to the LPA for
replacement right of way must be prepared and submitted to the ROW Division. A Form ROW-U-
45, Tabulation of Utility Adjustments, should support each Form ROW-A-15. Form ROW-U-27B,

Support for Certificate of Partial Payment for Utility Adjustment must also be submitted if partial

payment was made.

Upon completion of the utility adjustment, the utility owner will submit a final billing of actual cost
to the LPA. Final billings should reflect determination of eligibility of each item of cost for TXDOT
reimbursement.

Final billings should include supporting documentation and a thoroughly detailed breakdown of
costs. Supporting documentation includes time sheets, invoices, equipment usage reports, bid tabu-
lations, and payroll documentation. TXDOT must be furnished with sufficient information to ensure
that payment will be eligible for Federal and/or TXDOT participation.

In addition to requirements for final billing details stated in the subsection on For State and LPA
above, the final billing should also show applicable percentages, when used, so computed amounts
may be verified.

The LPA should take immediate steps to secure quitclaims to any abandoned utility property inter-

ests and should submit the recorded original along with the final billing.

o TxDOT reimbursement is contingent upon receipt of the required instruments.

o TxDOT’s requirements relative to the acquisition of utility property interests are described in
Chapter 11, Section 4.

The cost records and accounts of the utility are subject to audit for three years from the date final
payment was received.
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Section 4 — Reimbursement When LPA is Responsible Party

Reimbursement Based on Actual Cost

Final reimbursement under the actual cost procedure will be made after the LPA’s verification that
the work is complete. At the LPA’s request, partial payments may be considered. See Partial

Payments.

The District and ROW Division will conform with the “Prompt Payment”process.

TxDOT does not require the LPA to execute a formal contract with the utility when reimbursement

is based on actual costs. Use of a written contract is at the discretion of the utility and the LPA.
LPA Procedures for Determining Eligibility of Adjustments

NOTE: Determination of Eligibility is optional, while Determination of Upper Limits is
mandatory.

The following two procedures are available to the LPA for determining eligibility of adjustments
for TXDOT cost participation. The LPA may use either procedure.

Determination of Eligibility. The LPA may request that TXxDOT assist in the determination of eli-
gibility. When requesting Determination of Eligibility from TxDOT before making commitments
to the utility on an actual cost adjustment, the LPA must submit the following documents to the
District, which forwards their recommendation to the ROW Division before authorization of the
adjustment:

& two copies of the utility’s preliminary estimates,
& two copies of the plans,
¢ two copies of Form ROW-U-48, Statement Covering Contract Work, if applicable,

¢ one copy of Affidavit of Property Ownership, Form ROW-U-1A, ROW-U-1B, or ROW-U-1C,
as appropriate, or Form ROW-U-84, Compensable Interest Certificate

The ROW Division will review the preliminary plans and estimates of the proposed adjustment
along with the compensable interests held by the utility. The eligibility of items reflected in the esti-
mate, betterment, expired service life credit, and other matters will be reviewed to ensure that there
is a clear understanding of the proposed adjustment. If the preliminary submission is found satisfac-
tory by the ROW Division, the District will be notified that TXDOT reimbursement will be based
on the required percentage contained in the contractual agreement between the State and LPA of the
eligible items of actual cost, as appearing in the detailed final billing prepared by the utility, or as
paid by the LPA, whichever is the lesser amount. The utility must keep accurate and detailed cost
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records of the adjustment, since all cost records and accounts are subject to audit by TxDOT for
three years after final payment.

Performing the adjustment without obtaining TXDOT Determination of Eligibility incurs the
risk that the utility and/or LPA may expend funds that may not be eligible for TXDOT cost
participation.

Determination of Upper Limits of State Cost Participation. The LPA may authorize a utility
adjustment before receipt of the TXDOT’s investigation of eligibility for cost participation. Under
this procedure, TXDOT determination of eligibility is delayed until the reimbursement stage.

The LPA must submit the following documents to the District when requesting reimbursements:
< Final billing and supporting data

& Plans of the adjustment

¢ Compensable interests forms ROW-U-1A, ROW-U-1B, or ROW-U-1C, or ROW-U-84, with
attachments

& Contract work form (Form ROW-U-48), if applicable

« Utility Joint Use Acknowledgement (ROW-U-JUAA), if applicable or not previously
submitted

& Quitclaim instrument (ROW-N-30), if applicable.

The billing submitted by the utility under this procedure is checked in the same manner as a prelim-
inary estimate and a final billing. Therefore, this procedure is a combination estimate and billing.

Mandatory Procedures. Regardless of which of the above procedures is used, the following will

apply:

¢ When Form ROW-U-43A, Standard Utility Agreement, Lump Sum, Local Government, is
entered into, one original and three copies of Form ROW-A-15, along with the dates that the
actual construction work was started and completed, will be required, along with the Utility
Joint Use Acknowledgement and any necessary quitclaim deed. The District’s letter of submit-
tal should contain a recommendation for payment of the billing and an invoice should
accompany it.

« Utility cost estimates must be sufficiently itemized to make a determination of eligibility. This
is particularly true for adjustment of facilities partially located on highway right of way, and
utility-owned right of way whereby an eligibility percentage is applied to the cost of the adjust-
ment. When an eligibility percentage is necessary, all applicable betterment, accrued
depreciation, and salvage credit must be deducted from the estimated cost before applying the
eligibility percentage.
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Reimbursement Based On Lump Sum Values

General. This method of reimbursement requires TXDOT to determine the necessity, eligibility,
and approved lump sum values for utility work before work can begin. TXDOT must reach agree-
ment with the utility and the LPA on the exact amount of reimbursement. Unlike actual cost
adjustments, a formal three-party agreement between TxDOT, the LPA, and the utility is required
under the lump sum method.

TxDOT will determine an approved value after analysis of an itemized estimate prepared by the
utility. Reimbursement to the utility by the LPA will be made after verification that the work is
completed according to the agreement. Thereafter, TXDOT will reimburse the LPA in the percent-
age specified in Form ROW-U-JUAA.

The LPA will acquire the necessary agreements, plans, estimated costs, and appropriate affidavit of
property ownership for each adjustment when TxDOT cost participation will be requested. The fol-
lowing material is required for establishing an approved value before the execution of the three-
party formal agreement:

¢ plans

& estimates

& transmittal letter

& supporting documentation

« affidavits establishing compensable interests, either Form ROW-U-1A, ROW-U-1B, or ROW-

U-1C, or Form ROW-U-84, Compensable Interest Certificate.
¢ Form ROW-U-48, Statement Covering Contract Work.
The LPA must submit the material to the District for review and concurrence. If the District finds
all material satisfactory, the submission will be forwarded to the ROW Division for approval. The
agreements will not accompany this initial submission since they will normally be executed after

TxDOT has approved a value. The District’s transmittal of the material to the ROW Division must
contain the following:

« reasons for the proposed adjustment;
¢ astatement that the proposed adjustment is the most economical action;

& astatement that the proposed adjustment meets the UAR and TxDOT project requirements;
and

& the recommended value for approval.

The ROW Division will review the submission and assign an agreement number for identification
purposes. The ROW Division will notify the District of the amount eligible for TXDOT cost partic-
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Party

ipation. The District will notify the LPA of the approved value. After receipt of the approved value,
the LPA can execute an agreement with the utility and TxDOT.

Final Billings. Upon completion of the work covered by the lump sum agreements, the utility will
submit an invoice for the agreed-upon lump sum, along with its request for payment to the LPA.
Before payment, the LPA must provide any required instruments (i.e., quitclaim, release, joint use,
or subordination) relating to the utility’s compensable interests at the adjustment site. After paying
the utility, the LPA may then request TXDOT reimbursement. The amount of reimbursement is not
to exceed the approved amount that appears in the formal agreement previously approved by
TxDOT.

One original of Form ROW-A-15 requesting TxDOT reimbursement to the LPA must be submitted
to the ROW Division. The beginning and ending dates of the actual construction work must be
shown either on the billing statement or in the transmittal memo.

All utility adjustments on TXDOT and LPA projects will be charged to Function 500/Object 393. A
Payee Identification Number (PIN) must be shown on the Form ROW-A-15. In support of each
Form ROW-A-15 submission, include one original of the following:

¢ ROW-U-45, Tabulation of Utility Adjustments
¢ ROW-U-27A, Certificate to Support Final Billing
Instruments that support the compensable interest must accompany this submission. At least one

copy each of Form ROW-A-15 and Form ROW-U-45, Tabulation of Utility Adjustments, must
have original signatures.

ROW Utility Manual 11-18 TxDOT 05/2016



Chapter 11 — Billing and Payments Section 5 — Payments and Final Audit

Section 5 — Payments and Final Audit

Before Final Audit

Actual Cost. Upon satisfactory completion of the utility adjustment and upon receipt of final bill-
ing prepared in acceptable form, TXDOT will make payment for 90% of the eligible costs shown.
10% is retained pending final audit. Historically, this 10% has been a sufficient margin to cover the
citations resulting from an audit and thus preventing over-reimbursement to the utility.

Lump Sum. When the utility agreement is on a lump sum basis, eligibility is established upon exe-
cution of the agreement, and no final audit is required.

Upon satisfactory completion of the adjustment and receipt of an invoice, and after any necessary
amendment of the original lump sum agreement, TXDOT will pay the utility the approved lump
sum amount.

The District and ROW Division will conform with the “Prompt Payment”process.

Final Review
In reviewing billings and completing the Utility Payment/Billing Checklist, make a final review of
the following items before submitting a payment request to the ROW Division.

¢ The ROW Division cannot process the billing for payment until formal conditions placed upon
the agreement at time of approval are satisfied.

o Eligible replacement utility right of way must be similar in type and size to that being
quitclaimed.

¢ Consulting engineering services appearing in the billing require prior approval by TxDOT.

o When a major field change is approved and accomplished by the utility, the final billing should
be accompanied by “as-built” plans.

& All necessary instruments regarding utility property interest have been submitted to the ROW
Division.

« District assurance must be given that an inspection of material removed from the project was
made before disposal by scrap or salvage, if such information was not previously submitted.

All materials recovered from the project must be listed in the billing. These items should show
appropriate credit values whether salvaged or scrapped.

¢ Show the location where the records and accounts billed can be audited.
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+ Inaddition to showing the beginning and ending dates of the adjustment, verify that no billed
costs have been incurred before the right of way release, since those costs are not eligible for
reimbursement.

Audits

According to 23CFR645, final billings are subject to audit. TXDOT will perform an audit of costs
billed. Audits are not required for lump sum agreements.

The External Audit Section is assigned the audit function for utility adjustments. Audits by the
External Audit Section will determine allowability of costs for both Federal and State cost partici-
pation. Where Federal-aid in right of way is involved, the Federal Highway Administration
(FHWA) accepts the single audit concept, and a subsequent audit by FHWA will not be made.

¢ When utilities accumulate costs according to work order accounting procedures, as prescribed
by an applicable Federal or State regulatory body, they are audited under the governing regula-
tions established by the regulatory body. This is the basic concept of 23CFR 645.

o When a utility accumulates cost according to an established accounting procedure developed
by the utility and approved by TxDOT, it is audited for consistency in operation, according to
the approved accounting practices. In all cases, 23CFR 645 and related directives form the cri-
teria for audit.

When final billing assemblies are adequate, audits may be made based on a desk review. Final bill-
ings must support the review. There may be instances where the District will be requested to obtain
items from the utility, and will be asked to supply its findings in letterform to allow payment.

For AP or SUP, the District will submit one original of the Form ROW-A-15 and two copies of sup-
porting documentation to the ROW Division. One final billing will be forwarded to the External
Audit Section for their audit report file. Reimbursement to the utility will be based upon the result
of this audit.

For LUP, the LPA will follow one of two options when requesting reimbursement for incurred util-
ity adjustment costs:

¢ Option 1 - The LPA may elect to pay the utility for such costs without previously requesting a
review of the final bill by TXDOT and a commitment of TXDOT’s participation. TXDOT then
determines the amount eligible for participation through an audit, and reimbursement to the
LPA will be governed accordingly.

o Option 2 - The LPA may elect not to pay the utility, or make a partial payment to the utility and
request a review of the final bill by TxDOT. The LPA then secures a commitment of TXDOT
participation before making final payment to the utility. The District will submit one original
and three copies of the Form ROW-A-15, and two copies of supporting documentation to the
ROW Division. One final billing will be forwarded to the External Audit Section for their audit
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report file. TXDOT then determines the amount eligible through an audit, with the eligible
amount becoming the upper limit for TXDOT participation. Reimbursement to the LPA, is
based on TXDOT’s commitment, or on the net cost to the LPA, whichever is the lesser amount.

The External Audit Section will schedule the audit. Should any audit citations be noted, adequate
time will be provided for a rebuttal. If cited costs are validated and supported, citations may be
removed. Audit citations, if any, will be handled as follows:

& Alternate and State Utility Procedures - the External Audit Section will handle audit citations
with the utility. The District will be provided with copies of all citations and related
correspondence.

e The audit role carries with it possible citations against TXDOT, as well as against the
utility.

e When citations are issued against TXDOT, they are not forwarded or transmitted to the
utility but rather are resolved in joint action by the ROW Division, the District, and the

External Audit Section. In the case of Federal-aid in right of way, FHWA may be involved
as well.

e The utility will not receive final payment for the utility adjustment until the completion of
the audit, reconciliation of any audit citations, and final receipt of all required documents.

¢ State & LPA - the External Audit Section will handle the audit citations with the LPA unless
requested by the LPA to handle audit citations directly with the utility. The request to handle
audit citations directly with the utility should be incorporated by the LPA in the bill submis-
sion. Copies of the audit citations and related correspondence will be forwarded to the District.

e InOption 2 above, TXDOT’s upper limit of participation, once it has been determined, will
be supplied to the District by the ROW Division for transmittal to the LPA involved,
which will pay the utility in full before requesting reimbursement in the amount of
TxDOT’s share.

e LPAsare not reimbursed for TXDOT’s share of such costs until completion of the audit,
reconciliation of any audit citations, and final receipt of all required documents.

o The TXDOT Inspector’s project diary may be consulted to aid in determining eligibility of
some charges.

NOTE: On lump sum utility agreements, eligibility was established at the time of agreement exe-
cution; therefore, no final audit is required.

After Final Audit

After final audit and resolution of any cited items, the Division will prepare a Form ROW-A-15 for
retainage due. The Finance Division will prepare a voucher as final payment to the utility.
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Records of Cost

The total cost of utility adjustments is recorded on a right of way project basis and reflects partial
payment as well as final payments. These utility cost records are maintained at the “Project” level,
and each District should maintain similar records. The costs of utility adjustments are considered as
part of the right of way project cost, according to Transportation Code §224.008.

For record retention information, refer to the TxDOT Records Management Manual.
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Project Closeout

Section 6 — Utility Considerations in Right of Way Project Closeout

Introduction

Before any right of way project closeout can occur, determine that all costs are in and there are no
outstanding parcel, utility adjustment, or relocation assistance issues and/or payments. The follow-
ing are utility considerations in a project closure.

District Responsibilities

Review files to verify that:

L 2

*

L 2

all utility final billings are paid,;
reimbursements to LPAs are complete, if applicable; and

all required Utility Joint Use Acknowledgements, Release of Easements, Subordination of
Mineral Leases, and recorded Quitclaims are submitted to the ROW Division.

Periodically, Districts should review their master list for projects eligible for closure. The longer an
older project stays open, the more difficult it is to finalize; therefore, Districts should promptly
request closure.

Division Responsibilities

*

L 2

*

Print out a utility list of all “U” numbers for the project acquired by computerized application.
Retrieve files from the utility list.

Retrieve any additional files discovered in a physical search of the Mapping, Survey, and Util-
ities Section-Utility Branch files.

Examine all files for final payment and discard duplicates.

Review all Utility Joint Use Acknowledgements, recorded quitclaims, release of easements,
and subordination of mineral leases. Retain all keep items for permanent records.

Reduce approved plans or “as-built” plans to half scale.

Make annotations on the title sheet of the right of way map listing “U” numbers applicable to
the project.

Deliver files to Resource Management Section/Records Branch with the completed Utility
Branch closeout notice.

During ROW Division review of the District’s project closeout request, if any items in the file
are missing or incorrect, the Division will:

e notify the District of its findings and request action to resolve any items noted;
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e notify its Resource Management Section, Records Branch that project closeout will be
delayed due to the items noted; and

e check with the District on a quarterly basis until outstanding items are resolved.
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Section 1 — Cable, Communication, and Fiber Optic Telecommunication Lines

Overview

The deregulation of fiber optics and telecommunications has created new challenges in adjustment
and placement of utilities in TXDOT right of way, especially in the placement of additional conduits
for future expansion and communication or cable lines located in or on structures owned by other
utilities. Utilities currently submit a Form 1082, Utility Installation Request, to utilize spare con-
duits or available space on an existing pole in the permitted location.

Policy

When an existing utility rents, leases, or sells conduit usage to another utility, the new utility must
submit a Utility Installation Request before placement of a new line within the conduit or on the
pole. The utility owning the conduit or pole shall execute the Utility Installation Request in con-
junction with the utility lessee or the lessee must include documentation supporting the right to
occupy the pole, structure, or conduit with the Form 1082. For more information, refer to Chapter 1
of TXDOT’s Use of Right of Way By Others manual. This procedure also applies to all utilities
located on pole or tower structures owned by others.

The utility originally requesting use of TXDOT right of way will be responsible for all relocations
and adjustments of the conduit system, unless TXDOT is notified in writing of the change of owner-
ship or existence of an additional party.

& Refer to the Utility Accommodation Rules (UAR) for specifications regarding design, installa-
tion and construction of fiber optic telecommunications within TxDOT right of way.

& During the adjustment of existing telecommunication facilities, there often is a dispute over the
amount of cable or fiber optic line that must be replaced. Industry standards should be the cri-
teria for determination of how much line is replaced. The utility must provide TxDOT with
copies of its operating standards to determine acceptable splice points. This would minimize
claims that a large quantity of fiber optic line needs to be replaced simply because TXDOT
requires an adjustment to an existing line.

¢ Form ROW-U-139, Indemnification Agreement and Form ROW-U-139A, Master Indemnifi-
cation Agreement have been created to allow the telecommunication industry to indemnify the
State from damages if the depth of placement is reduced to 36-inch from the 42-inch specified
for placement of fiber optic lines.

e Form ROW-U-139, Master Indemnification Agreement, is an agreement between a partic-
ular utility and TxDOT, executed by the ROW Division and the utility, to cover any of the
utility’s facilities statewide. The utility must submit a copy to the District along with their
plans.
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e Form ROW-U-139A, Indemnification, allows for the indemnification in a particular
instance and is not statewide. This form is useful if a situation arises where line placement
at 42-inch is an unreasonable depth.
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Section 2 — Cellular Towers

Policy

TxDOT strongly discourages placement of cellular communication towers in TXDOT right of way.
The placement of freestanding towers generally requires a large area, which limits the placement of
other utilities in the same area. Moreover, the towers and their equipment may obstruct the clear
zone. Permission for placement may be granted only if placement is in accordance with the UAR.

ROW Utility Manual 12-4 TxDOT 05/2016



Chapter 12 — Unique Conditions and Special Cases Section 3 — Transmission Towers

Section 3 — Transmission Towers

Policy

Longitudinal. Longitudinal lines on the right of way shall be limited to single pole construction.
Steel poles with base greater than 36 inches shall not be placed within the right of way. Anything
greater would require an exception to policy.

Crossings. Lines should desirably be limited to single pole construction; however where an exist-
ing utility is supported by “H” Frames, towers, etc. the same type of structures may be utilized for
the crossing provided all other requirements of the UAR are met. Preferably, overhead line cross-
ings should originate from towers outside the right of way.

ROW Utility Manual 12-5 TxDOT 05/2016



Chapter 12 — Unique Conditions and Special Cases Section 4 — Restoration of Service

Section 4 — Restoration of Service

Policy

TxDOT policy regarding restoration of utility customer service to properties and improvements is
as follows.

The determination regarding TxDOT participation for reestablishing service to properties depends
upon whether the property presently provided with such service constitutes a partial or whole tak-
ing. If the utility line is presently serving property or properties that are subject to a whole taking,
TxDOT will not reimburse for the installation of new lines, but will handle this situation as outlined
in Disposition of Existing Utility Facilities. TXDOT cannot provide service to property or proper-
ties where service did not previously exist. If, however, there is only a partial taking of property or
properties within the proposed right of way and utility service is presently provided, TXDOT will
participate in the cost of providing a new service to the remainder. It will also provide for installa-
tions parallel to the proposed right of way line to make service available to the approximate
location serviced by the present facility.

Lines providing service to an improvement either partially or wholly within the area of taking,
TxDOT will not reimburse for the installation of new private service lines through the utility pro-
cess, but rather the acquisition process. The value will be established through the appraisal process.
The responsibility of providing service facilities to the new or relocated residence or business rests
with the utility or the consumer.

Backflow Prevention Assemblies

Backflow Prevention Assemblies (backflow preventers) are required by municipalities and other
governmental agencies to protect the public water supply from becoming contaminated by the
reversal of flow of water and other liquids, gases, or other substances into the public water supply.

Backflow preventers are found on private property and typically found on the private side, down
stream, of the water meter. It is the responsibility of the property owner to install and maintain the
backflow preventer when one is required. If a backflow preventer is not installed, not installed
properly, or not maintained, the utility has the right to stop service and/ or fine the property owner
until the problem is corrected.

Backflow prevention assemblies vary in size depending on their intended use. The most common
use for back flow preventers is for isolated private fire-line systems, landscape irrigation, and for
fire sprinkler systems. A small backflow preventer would be used for an individual’s irrigation sys-
tem and a large backflow prevention system contained in a vault would be used for a private
commercial fire line. The District is encouraged to investigate other local requirements where a
backflow preventer may be required.
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The cost to cure (refer to TXDOT’s Appraisal and Review Manual) a backflow prevention system,
which is required to be adjusted due to highway construction, should be included in the appraisal of
the parcel where the backflow preventer is located. The property owner is typically responsible for
hiring a licensed plumber to install a new backflow preventer.
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Section 5 — Leasing

Policy

Transportation Code, §202.052, authorizes TXDOT to execute a lease with private utilities for
placement of its facilities in TXDOT right of way, or for use of facilities owned by the State.

Utilities must initiate any leasing efforts, and a lease must benefit TXDOT. TxDOT will continue to
grant approval of those uses of public right of way that have been granted to the utility industry by
State statutes, and that conform to the UAR.

TxDOT may be willing to lease State-owned conduit space to utilities. Contact ROW Division for
further information.
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Section 6 — Resource Sharing

Policy

TxDOT can execute an agreement for use of a particular area, rather than execute a lease, if doing
so benefits TXDOT. The provisions of such an agreement must be in accordance with 43TAC, Part
1, §25.801- §25.806, and specifically §25.803.
& The agreement with a telecommunications provider if the provisions of the agreement:

e benefit TXDOT;

e are consistent with TxDOT’s safety, maintenance, operation, and beautification
objectives;

e allow TxDOT to maximize revenue; and
e advance TxDOT’s efforts to share or develop its own telecommunications program.

& The agreement will allow the provider to:

e place the provider’s telecommunications facilities within the median of a divided State or
Federal highway; or

e use telecommunications facilities owned or installed by TxDOT in or on the improved
portion of a State or Federal highway, including the median, structures, equipment, and
conduit.

& The agreement may benefit TXDOT in the form of:
e payment;
e shared use of a telecommunication facility; or
e equipment, facilities or services.

& The agreement will contain the specific details of each project. This agreement may include,
but not be limited to, requirements concerning:

e traffic control;

e bonds and insurance;

e coordination with TXDOT construction projects;

e relocations; and

e testing, maintenance, and inspection of telecommunication facilities.

Where applicable, any agreement should be cleared with local LPAs, and requires approval by
FHWA on Federal-aid highways, per 23CFR 645.113.
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The shared use of right of way and telecommunication facilities may benefit TXDOT’s goal to cre-
ate an “Intelligent Traffic System” (ITS), by which TXDOT can use the telecommunication industry
to provide:

*

4
*
4

message boards to keep the public informed of conditions on the roadway ahead,;
video cameras to monitor roadway conditions and possibly control traffic;
roadside assistance to the public; and

toll integration information.
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Section 7 — Economically Disadvantaged/Insolvent Utilities

Policy

Economically disadvantaged or insolvent utilities may own utility facilities located on a proposed
highway project. Cooperatives or small communities may not be able to finance the adjustment of
their facilities. They may not have a governing body to take responsibility for the facilities, or the
means to prepare the required plans and estimates for any necessary adjustments. The TXDOT LPA
Coordinator, with the aid of the TXDOT Utility Liaison, may help the utility prepare and execute an
agreement for funding to make the necessary adjustments. Some of the tools and methods to be
used are as follows:

o The Texas State Infrastructure Bank (SIB) was created to improve, rehabilitate, and renovate
transportation facilities. Information concerning SIB may be found in 43TAC, Part 1, Chapter
6.

¢ The State's Hardship Financing Fund enables the State to loan funds to utilities financially
unable to accomplish the utility adjustment. The District Engineer will submit a request to the
Finance Division for any utility desiring financing. Refinancing or restructuring of existing
debt and elective betterments are not eligible. The application must be filled out according to
the guidelines stated in 43TAC, 8§5.21-5.29.
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Section 8 — Disposition of Existing Abandoned or Idled Utility Facilities

Abandoned or Idled Pipelines

For specific information on abandoned or idled pipelines, refer to 49CFR, §8192.727. In addition,
49CFR, 8192.605 requires each utility to maintain a procedural manual for operations and
maintenance.

Existing Facilities Abandoned in Place

When utilities are not being relocated or adjusted, limited funds are available for any necessary
removal processes. Federal funds are available if the existing facility poses a safety hazard to the
traveling public. To qualify for Federal funds, proof must be provided in the form of an accident
history or safety study that justifies the expense. Otherwise, neither Federal nor State funds are
available for removal purposes. The reason for this interpretation is that both Federal and State law
refer to the “relocation” of utilities, defined as the removal and reinstallation of the facility. This
definition applies regardless of the location of the utility's facility. Utilities requiring only removal
of existing facilities should be treated as a right of way acquisition item. This should be coordinated
with Right of Way Project Delivery. Plans need to specify abandonment procedures, per 49CFR,
§192.727.

Utilities are responsible for removal of all abandoned hazardous material pipelines. If the
abandoned pipelines were placed by permit, it is non-reimbursable; otherwise, it is
reimbursable.
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Section 9 — Unknown Utility Ownership

Policy

Determining the ownership and authorized agent of the utility can be accomplished by:
+ visiting with people being served by the facility;

& checking with the owners or representatives of similar facilities in the area;

& contacting the landowners where the utility is located;

reviewing TxDOT permits and Joint Use Agreements in the area;

investigate other adjacent roadway utilities; or

* o o

contacting county maintenance personnel or commissioners.

Cooperative facilities may be used by consumers who are unaware that the facilities are consumer-
owned, or that the original members of a cooperative may no longer exist. Yet, the cooperatives are
responsible for the adjustment of utilities. This situation may be remedied by the following
methods:

& Call the consumers using the facilities to a meeting. Have the TxDOT Ultility Liaison explain
the scope of the project and potential impact on the facilities.

« If the cooperative is unable to fund their portion of the required adjustment, inform them of
financing options. These include SIB and State's Hardship Financing Fund and other than State
sources, €.g., bond.

When ownership cannot be determined and the utility is not abandoned or inoperative, TXDOT will
exhibit a good faith effort by publishing its intention to abandon the utility according to State or
industry standards using a citation by publication. This should be accomplished in the same manner
as that for a right of way parcel; refer to TXDOT’s Right of Way Manual Vol. 4 - Eminent Domain
Sections 3 and 8. Another method of handling this situation could be leaving the utility in place
through highway design mitigation.
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Section 10 — Water Control Facilities (Canals)

Overview

Property interests acquired over water control facilities vary depending upon the extent the high-
way facility will intrude upon the water facility, and the ownership interest owned by the water
facility. This often makes traditional fee simple acquisition/relocation not feasible. In these circum-
stances, the utility should be allowed to retain its current property interest, with TXDOT acquiring
an easement, lease, or license, and executing a Joint Use Agreement.

A water control adjustment flowchart is available and may serve as a guide.

Water Control Facilities Crossing the Highway

When a water control facility has been constructed prior to the construction of a transportation proj-
ect, and the project will cross the facility, TXDOT is responsible for the cost of construction and
maintenance, at no expense to the owner, of the necessary structure, culvert, or siphon needed to
serve the facility.

When an irrigation or flood control district, specifically authorized under the Statutes of Texas,
desires to cross an existing highway with an irrigation canal or flood control facility, the irrigation
or flood control district must provide for the cost of the construction and maintenance of the struc-
tures. Final approval of the structure’s design lies with TxDOT.

In the case of adjusting an existing crossing of a water control facility, TXDOT construction funds
will bear the cost of the cross-drainage structure.

Parallel Water Control Facilities

A water control facility is considered a utility and consequently, all adjustment costs will be pro-
cessed according to TXDOT utility adjustment procedures.

Publicly-Owned Water Control Facilities (for State)

When water control facilities are classified as a utility and a right of way item, follow procedures
normally used for utility adjustments. The necessary adjustment work can be accomplished by the
water control authority, or, with Design Division concurrence, as part of the State construction proj-
ect. When replacement right of way is required for the relocated water control facility, acquisition
costs by the water control authority must be approved in a Standard Utility Agreement.
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When the relocation of the water control facility includes replacement right of way, and will be
included in the construction contract, the Design Division will furnish a set of the plans and esti-
mated quantities of the adjustment items to the ROW Division for review. This ensures that the
proposed adjustment meets the requirements of 23 CFR, Part 645, Subpart A.

The ROW Division will then advise the Design Division regarding its findings and either approve
the plans or furnish comments regarding necessary corrections. This procedure will normally take
care of those adjustments where all of the costs can be paid under TXDOT’s construction contract.

Publicly-Owned Water Control Facilities (for LPA)

When water control facilities are classified as a utility and a right of way item, follow procedures
normally used for utility adjustments. The adjustment can be accomplished by use of a lump sum
agreement or by actual cost basis. The adjustment can be accomplished by the LPA, the water con-
trol authority, or, with the Design Division’s concurrence, as part of the TXDOT construction
contract.

If the LPA proposes to accomplish the adjustment under the lump sum procedure, use Form ROW-
U-35, Standard Utility Agreement. If the owner of the water control facility proposes to adjust its
own facilities on a lump sum basis, a three-party agreement may be entered into by use of Form
ROW-U-43A, Standard Utility Agreement, Lump Sum — Local Government.

If reimbursement for the adjustment will be made on the basis of actual costs, the adjustment
should be accomplished following the appropriate procedure, as set forth in Chapter 8, Section 6
(SUP) or Chapter 8, Section 8, (LUP).

If the water control work is to be included in the construction contract, the Design Division will
furnish plans and quantities of the adjustment items to the ROW Division for review to ensure that
the proposed adjustment is eligible and to identify any ineligible betterments. The ROW Division
will then advise the Design Division regarding its findings and either approve the plans or furnish
comments. The Design Division will then contact the Finance Division, if appropriate and request
that an Advanced Funding Agreement be drawn up and forwarded to the District for execution by
the LPA. The LPA will advance necessary funds to TxDOT for this right of way item; economically
disadvantaged LPA’s will obligate funds. If TXDOT assumes the right of way acquisition function
under the SUP, an Advanced Funding Agreement would be required for those adjustment costs
determined ineligible for TXDOT cost participation. This procedure will normally take care of
those adjustments where all of the costs can be paid under the TXDOT contract.

When right of way must be acquired for placement of the relocated water control facility, acquisi-
tion by the LPA or the water control authority must be covered by a separate agreement, or by a
clause in the Advanced Funding Agreement that will provide for reimbursement for acquisition of
any required right of way. Water control facilities classified as a utility right of way item, and
included in the highway construction contract, should be identified with the ROW CSJ Number.
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Privately-Owned Water Control Facilities (for State )

Adjustment of a water control facility will occasionally be classified as an adjustment of a private
or jointly owned improvement. These adjustments, are classified as right of way acquisition items,
and should be handled in the acquisition process as a part of the right of way parcel. Since these
facilities are not normally classified as a utility, the utility procedure should not be followed.

Privately-Owned Water Control Facilities (for LPA)

This should be handled under the acquisition process and not under the utility adjustment process.
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Section 11 — New Utility Installations in Existing Right of Way

New Locations Beyond the Limits of TXDOT Right of Way Projects
Utilities planning to place facilities in TxDOT right of way outside a TXDOT right of way project
should submit a request to the District Engineer by use of a Utility Installation Request form.

¢ The form must give the name and address of the utility owner for future contact and must con-
tain an original and binding signature.

Include an accurate and complete identification of the type of facilities to be placed.
Include the methods to be employed in placing the facilities.
Indicate the county and roadway designation.

Indicate the exact location of placement, shown to within one foot of the proposed location.

* & ¢ o o

Identify the location by using a thorough description tying the proposed location to an easily
identifiable feature of the roadway or map of the roadway. A survey is encouraged (see Task
2230 in the Project Development Process Manual).

The review of the Utility Installation Request should ensure:
¢ that the form is complete;

& the existence of the utilities” statutory right to occupy TxDOT right of way in the manner
proposed;

o compliance with the UAR in the type, manner, and location of the proposed installation;

¢ by an actual on-site visit to determine that the proposed location can be accommodated without
harm to the maintenance or operation of the roadway; and

¢ that there is no conflict with any proposed or active highway project.

Form 1082, Utility Installation Request, is used for new utility installations placed in right of way
previously acquired by TxDOT for the State Highway System, as distinguished from existing,
adjusted, or relocated installations. Approval of these new installations in right of way is the
responsibility of the District, except for those installations on utility bridges, attachments to high-
way structures, or exceptions to the UAR. Approval of exceptions to the UAR is the responsibility
of the Maintenance Division. Refer to Chapter 1 of TXDOT’s Use of Right of Way By Others man-
ual for more information on new installations. Approval of attachments to highway structures and
the preparation of the attachment agreement are the responsibility of the Bridge Division.

Notify the utility of any discrepancies or objections to the notice and suggest possible solutions.
The form may either be held or returned until the corrections are made.

ROW Utility Manual 12-17 TxDOT 05/2016


../pdp/data_collectionpreliminary_design_preparation.htm
../use/utility_policy.htm

Chapter 12 — Unique Conditions and Special Cases Section 11 — New Utility Installations in Existing
Right of Way

Upon successful submission of the Utility Installation Request form, send an executed approval
back to the utility. The approval should be handled as follows:

& The District Engineer or designee should sign the approval.

o A TxDOT representative should be clearly identified as the primary contact before the initia-
tion of placement.

¢ The approval should contain the necessary special provisions needed to ensure compliance
with the UAR and TxDOT policies.

¢ Forward a copy of the approval to the designated TXDOT Representative, the TXDOT Area
Engineer, or appropriate TXDOT personnel.

& Place the original Utility Installation Request in the District’s permanent records.

New Installations Within the Limits TXDOT Right of Way Projects

New installations on active transportation projects or projects under construction require a Utility
Installation Request, Form 1082, and:

& plan review by the appropriate TXDOT Design or Construction office;

¢ the TXDOT Representative to be selected for contact by the utility must be the TXDOT Project
Engineer or designee; and

¢ Form 1082 should be executed by the District Engineer or designee.

If the Utility Installation Request Form 1082 request may negatively impact the highway construc-
tion or cause potential delay claims, the request may be denied or deferred until highway
construction is complete or progressed to a point where installation would not affect the highway
project.

The demand for access to accommodate utility placement within TXDOT right of way will continue
to grow. Therefore, it becomes increasingly important that utilities are carefully placed. The degree
of inspection and attention to detail exercised for any placement should be the same as that for a
TxDOT construction project.
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Section 12 — Railroads

Railroad License Agreements

Railroad License Agreements are entered into between TxDOT and a railroad company for the
joint use of right of way. The agreements are customarily used when an active, operating railroad is
involved as opposed to abandoned railroad property. These agreements are in the form of a license
in that they are permissive and do not create a property interest. The most common case when a
Railroad License Agreement will be used is in a highway and railroad intersection.

Utility Requirements

When a utility wishes to occupy right of way that is jointly utilized by TxDOT and a railroad com-
pany, the utility must submit a Utility Installation Request to the local TXDOT area office and a
permit/license request to the railroad indicating the intention of occupying railroad-highway right
of way. In this manner TXDOT is able to address the safety of the traveling public, the integrity of
the highway structure, and accommaodate future highway projects. The railroad request and review
assures the interests of the railroad company are addressed.
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Section 13 — Hazardous Materials

Safety Precautions

TxDOT employees should become familiar with the hazards involved with transmission of gases,
petroleum products, waste materials, and electrical power.

The guidelines and standards for high-pressure gas and petroleum lines, as set forth in the UAR,
should be observed when dealing with the accommodation of any pipelines carrying hazardous lig-
uid or gaseous products. Pipelines carrying hazardous materials are required to post warning signs
and signs of identification of product along, or at, the right of way line of the State Highway Sys-
tem. Consider the following:

& High-pressure gas and petroleum lines pose a risk of explosions.

¢ Pipelines that have carried hazardous materials must be purged, capped, and filled before they
can be abandoned according to Texas Commission on Environmental Quality (TCEQ) and
Texas Railroad Commission requirements. Be aware that petroleum byproduct lines may
contain poisonous gases, such as hydrogen sulfide. Lines carrying poisonous gases must
NOT be classed as common carriers and allowed to run parallel in the right of way.

& Spillage from any pipeline source, other than potable water lines, should be reported to the
District’s Hazardous Materials (HAZMAT) Coordinator.

o Employees should be aware that BOTH low- and high-pressure gas lines pose a serious threat.

Sanitary sewer lines may also pose hazardous conditions. Consider the following:

& Avoid contamination of clothing.

¢ Report spillage or leaks to the District’s HAZMAT Coordinator.

& Sewer gases are highly combustible and pose a threat of explosion. The gases create a danger
working near or within the sanitary sewer manholes.

Overhead or underground power lines can have hidden hazards and should be approached cau-

tiously. Things to watch for are:

o Dead power lines and equipment can contain enough static electricity to cause death. Never
assume that power lines or equipment are safe until tested by qualified personnel.

& Active underground power lines can build up considerable static electricity along the line itself
and transfer over to metal casings.
Telecommunication lines, although having low amounts of voltage, present the following hazards:

o glass particles in fiber optic lines can easily be embedded in skin and cause severe irritation;
and
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+ looking directly into active fiber optic line may cause eye damage.

Another hazard associated with utilities is asbestos. The most obvious hazard may occur during
removal of asbestos pipe, if approved. If any portion of the pipe is crushed, asbestos particles thus
released into the atmosphere pose an inhalation threat.

One Call Requirements

The Underground Facility Damage Prevention and Safety Act for Texas, (found in Utilities Code,
8251.153), requires that all one-call centers share notifications of excavations of 18 inches or more.

It also requires that the Texas Underground Facility Notification Corporation (TUFNC) oversee
compliance with the law. All owners of Class A facilities (electric, gas, petroleum, steam, and tele-
communications) are required to register with and join a one-call system such as 1-800-DIG-TESS.

All excavators must contact a notification center at least 48 hours before digging. This law also
requires State personnel to make notifications when they will be involved in excavations of 18” or
more, and are within 10 feet of the right of way line of any State maintained roadway. Utilities
Code, 8251.004, clearly states*“Excavation by an employee of the Texas Department of Trans-
portation on a segment of the State highway system is not subject to this chapter if the
excavation is: (1) less than 18 inches in depth; and (2) more than 10 feet from the right-of-way
line.” In addition, Utilities Code 8251 does not apply to a contractor working in the public right of
way under a contract with TxDOT.

Monitor Wells

Since monitor wells are not a utility issue, but rather an underground storage tank issue, questions
involving monitor wells in a utility adjustment require a temporary use of a right of way highway
agreement. Contact Maintenance Division for more information.

Geophysical Exploration on Highway Right of Way

Refer to Chapter 1 of TXDOT’s Use of Right of Way By Others manual.

Contaminated Sites

TxDOT will not take possession of land, which has been contaminated by oil or petroleum leak-
age. If a substation, transformer storage site, or an underground storage tank is involved in an
adjustment and the site will be incorporated into the right of way, the utility will need to execute an
ROW-N-PSTRA, Petroleum Storage Tank Removal Agreement.
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If there is no storage tank but the ground is contaminated, the utility will need to execute an ROW-
Indemnity, Indemnity Agreement with the State.
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Section 14 — Comprehensive Development Agreements (CDA)

Overview

TxDOT, through the Turnpike Authority Division coordinates private involvement in transportation
projects. A CDA project allows for public-private-partnership involvement by selecting a devel-
oper, that is typically a consortium of different companies. The developer on CDA's is responsible
for some or all of the following: designing the project, financing the project, acquiring right of way,
adjusting utilities, and construction of the roadway. The developer may also be responsible for
maintaining and/or operating the roadway. The CDA projects are designed to accelerate the con-
struction and completion of transportation projects. Such public-private-partnerships are typically
evidenced by one or more agreements, including a CDA. Due to the accelerated project schedule of
a CDA, utility coordination meetings and other utility activities, including construction, may begin
immediately after the award of the CDA.

With respect to utility adjustments in a CDA project, the developer may be responsible for a num-
ber of tasks which would otherwise be the responsibility of TXDOT in a traditional project,
including entering into adjustment agreements with utility owners and reimbursing utility owners
for their adjustment costs (where required, pursuant to Transportation Code, Section 203.092, as
referenced above). Because of the "turnkey" nature of a CDA project, certain procedures for utility
adjustments in a CDA agreement may differ from the procedures in a traditional project, in which
case the procedures in the CDA will govern. All questions regarding CDA's should be answered
through the Right of Way Section of the Turnpike Authority Division.
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Section 1 — Introduction

General
Prior approval by the ROW Division is a prerequisite for some proposals.

The utility should also be certain that the ROW Division has issued the required release to proceed
with right of way acquisition and preliminary engineering on utility adjustments.

Any adjustment costs or right of way charges not covered by an Emergency Work Authorization
(Form ROW-U-EWA) and which are incurred by a utility prior to the date of issuance of the ROW
Division authorization to proceed with right of way acquisition for a particular project are ineligible
for reimbursement.

The cost of right of way which is purchased by the utility prior to plan approval, and which is not
needed for relocation due to highway construction, will not be reimbursed.

Where the existing utility facilities are located on public property by statutory right, any right of
way costs incurred will be ineligible for State participation.

Pursuant to State law, all utility records are to be available for State inspection for a period not less
than three (3) years from the date final payment has been received by the utility company.
This booklet is designed to provide all concerned with:

¢ information necessary to identify reimbursable items which may be used in the utility adjust-
ment process, and,

& procedures required by TxDOT for submission of billings.

Questions regarding reimbursable items and billing procedures may be addressed to any of the
Texas Department of Transportation District Offices.
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Section 2 — General Requirements

Guidelines

The final billing should follow as closely as possible:
+ the order of items in the estimate portion of the agreement;

¢ the totals for labor, overhead construction costs, travel expense, transportation, equipment,
materials and supplies, handling costs and other services; and

¢ Wwhere applicable, the construction units shall be shown in such a manner as to permit compar-
ison with the approved estimate.

The final billing should include application of the previously approved eligibility and/or betterment
percentages.

The betterment percentage should be applied to the gross cost.
The appropriate credits for accrued depreciation and/or salvage should then be deducted.
The approved eligibility percentage should be the last application of the costs incurred.

Please refer to the example of appropriate order of credits found in TXDOT’s Utility Manual, Chap-
ter 7.
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Procedures for Utility Adjustments

Section 3 — Final Billings

Guidelines

Where agreements provide for reimbursement on an actual cost basis, the utility owner or operator,
upon completion of the adjustment, must submit two copies of a final billing covering all incurred
costs for which reimbursement is requested.

Reimbursement will be contingent upon final audit of the utility company’s cost records and
accounts.

Since the utility will be reimbursed 90% of the eligible costs prior to audit of their records and
accounts, it is necessary for the State to be furnished with sufficient information to insure that pay-
ment made to the utility by the State will be found eligible for Federal participation.

It is therefore required that the basis for determination of costs be shown and, where the utility’s
accounting methods permit, final billing should show such details on a unit cost basis or as man
hours by class and rate, equipment by type, size and rate per mile or hour.

Overhead and payroll additive items should be shown individually with an explanation or break-
down of each.

Overhead costs attributable to the construction project are acceptable for participation.

Costs incurred in the management, supervision, and conduct of the utility’s business that would
have been incurred irrespective of whether the relocation work is accomplished are not considered
as necessary and incident to the performance of the relocation and are not eligible for participation.

Applicable percentages should be indicated when used so that computed amounts can be verified.

Items of cost incurred on a contract basis should be so designated on final billings and information
furnished to allow a correlation of the bid items to the approved plan and estimate for determination
of extent and eligibility of the contract work performed.

Whenever the billing indicates a substantial change in work from that which was previously
approved, ROW Division should be furnished two copies of the “As-Built” plan to show the work
actually accomplished in order to determine the amount eligible for reimbursement. A copy of the
“As-Built” plan should be attached to each of the Utility Joint Use Agreements.

Final billings must be fully detailed and include all costs incurred. Where a partial payment has
been made, the final billing should include all costs previously billed and should be fully detailed
and reflect the total cost of the adjustment.
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Section 4 — Labor Charges

Guidelines

Costs to the utility of vacation, holiday pay, company-sponsored benefits, and similar costs incident
to labor employment, will be reimbursed when supported by adequate records.

Approved labor additives may include such items as company sponsored benefits, holiday pay,
vacation pay, and social security. Examples of non-reimbursement additives or cost components
incident to labor might include company picnics, Christmas parties, Christmas gifts, etc.
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Section 5 — Charges for Materials and Supplies

Guidelines

Items of new materials and supplies shall be billed at current stock prices when furnished from the
utility’s stocks or at actual cost to the utility delivered to the project site when such materials must
be purchased.

Where the utility maintains a “stock record system”, it will be acceptable for material costs to be
billed on utility adjustment work using an average of actual unit costs for materials and supplies
furnished to the project.

The computation of costs of materials and supplies shall include the deduction of all offered dis-
counts, rebates, allowances, and intercompany profits.

The cost of handling of materials and supplies at storehouses or at material yards, the cost of pur-
chasing, and a reasonable cost of inspection and testing may be included in the computation of
prices of materials or supplies, provided these costs are representative of costs incurred and are not
included in the development of the utility’s overhead account or other accounts.

The costs of supervision, labor and expenses incurred in the operation and maintenance of the
storerooms and material yards, including storage, handling and distribution of materials and sup-
plies, are reimbursable costs.

Materials recovered from temporary use and accepted for re-use by the utility shall be credited to
the project at prices charged to the job, less a consideration for loss in service life at 10 percent.
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Section 6 — Transportation and Equipment Charges

Overview

In the accumulation of utility adjustment costs necessitated by highway construction, costs incurred
in the operation and use of equipment and transportation vehicles are reimbursable when properly
supported.

Expenses cleared through transportation and heavy equipment accounts may include depreciation;
fuel and lubricants for vehicles (including sales and excise taxes); freight and express on fuel and
repair parts; heat, light, and power for garage and garage office; insurance (including public liabil-
ity and property damage insurance) on garage equipment, transportation equipment and heavy
work equipment; license fees for vehicles and drivers; maintenance of transportation and garage
equipment; operation of garages; and rent on garage buildings and grounds.

Equipment costs may include the costs of supervision, labor and expenses incurred in the operation
and maintenance of heavy equipment and transportation equipment of the utility, including direct
taxes and depreciation.

A particular class or type of equipment or vehicle may be charged to an individual account on an
hourly rate or mileage depending upon the company’s standard operating procedure in recording
such costs.

Reimbursement of transportation and equipment costs will be limited to charges that account for
cost to the utility of expenses for equipment used. Arbitrary or otherwise unsupported equipment
use charges will not be reimbursed.

Rental

Where the utility does not have equipment available of the kind or type required to perform the nec-
essary utility adjustment, reimbursement will be limited to the amount of rental paid to the lowest
bidder following an appropriate solicitation for quotations from owners of the required kind or type
of equipment.

In the event of an emergency, such as a breakdown of utility equipment or the need for equipment
not originally contemplated, reimbursement will be allowed for rental of equipment at the lowest
rate available under the prevailing conditions.

Equipment rates should be based upon actual cost to the utility. Standard rates such as those pub-
lished by the Associated Equipment Distributors may not be applied to utility owned equipment
since an increment of profit is included in the published rates which is not reimbursable.
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Small Tools

Reimbursement for the use of small tools on a project will be made on the basis of tool expenses
accumulated in and distributed through the utility’s clearing accounts or other equitable and sup-
portable allocation basis; otherwise, it will be limited to actual loss or damage during the period of
use. In the latter case, the loss or damage shall be billed in detail and supported to the satisfaction of

the State.
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Section 7 — Engineering Charges
Guidelines

The estimate should be prepared so as to detail clearly any engineering charges for which reim-
bursement is to be requested.

It may be that these engineering charges will be appropriately classified as labor and therefore
should be prepared as required in the previously discussed section on labor charges.
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Section 8 — Right of Way Charges

Guidelines

The payment of property damages necessitated by a utility adjustment is not considered a right of
way charge, but is reimbursable when properly documented. Right-of-way charges are confined to
those instances where there is an interest in land acquired.

Losses to improvements such as crops or fences caused by utility construction will be considered as
damages and properly chargeable by the utility as a construction or relocation expense that was
actually incurred and paid for by the utility.

Definition

“Replacement right of way” may be defined as the land and interests in land acquired for or by the

utility as necessitated by the highway construction. These costs may include salaries and expenses

of utility employees engaged in the appraisal of and negotiation for the right of way, amounts paid

independent appraisers for appraisals made of the right of way, recording costs, deed fees and simi-
lar costs normally paid incidental to land acquisition.
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Section 9 — Overhead Charges

Guidelines

Indirect charges such as general engineering and supervision, general office salaries and expenses,
construction engineering and supervision by other than the utility, legal expenses, insurance, relief,
pensions, and taxes shall be charged to jobs or units *“ on the basis of the amount of such over-
head reasonably applicable thereto™.

Some costs which are not eligible for State and Federal participation are:

entertainment expenses,

advertising,

sales promotion,

special insurance premiums such as those on lives of company officials,

special bonuses not a part of the general condition of employment,

taxes and expenses in connection with financing or

refinancing including issuance of stock,

expenses of listing of securities on exchanges,

Federal and State income taxes,

provisions for contingent reserves, director’s salaries or special management studies,

bad debts,

sale and rate studies,

contributions,

fines and penalties,

interest on borrowings, and

® ¢ 6 6 6 6 6 O O O O 0 O 0 0

lobbying and research programs.
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

Section 10 — Removal or Replacement Charges of Buildings or Similar Structures

The cost of any required relocation of buildings and other similar structures of a utility, which are
used primarily for the production, transmission, or distribution of the utility’s products or services,
is eligible for reimbursement.

When it is not necessary to retain the existing building and/or facilities in service until a replace-
ment is constructed, reimbursement will be limited to the most economical method of relocation.

Whenever a new building and/or facility is constructed, credit for depreciation on the original
building or facility will be required.
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

Section 11 — Betterments and Betterment Credit

General

The costs of betterments that are necessitated by the requirements of the highway construction are
reimbursable.

The cost of betterments which are constructed at the election of the utility and are not attributable to
the highway project, such as increased service capacity or service improvements, are
non-reimbursable.

The amount of betterment that the utility owner elects to include is established as a percentage at
the time of estimate and execution of the utility agreement with the State.

This estimate-based percentage is applied to the final costs billed.

Betterments Necessitated by Highway Construction
No betterment credit is required for additions or improvements incorporated into a replacement
facility for the following reasons:
¢ economy (non-stocked items may be uneconomical to purchase)

compliance with governmental laws and ordinances

compliance with appropriate regulatory commission codes

installing replacements that are of equivalent standard although not identical

* & o o

required by current design practices regularly followed by the company in its own work and
for which there is a direct benefit of the highway project, or required by the highway project.

Betterments Elected by the Utility Company

Where betterments are not necessitated by the highway construction, but are to be installed solely
for the benefit of the utility company, the cost of installing such betterment items will not be eligi-
ble for State and Federal participation.
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

Section 12 — Federal Rulings

Guidelines

Only those items for the direct benefit of the highway, necessary to comply with governmental laws
and ordinances or needed to restore the utility’s functional operation to a like condition in the most
economical manner is eligible for reimbursement:

Coating and Wrapping

Any corrosion control measures required by industry or governmental codes, orders or laws are eli-
gible for reimbursement.

Additional Thickness of Pipe

The Office of Pipeline Safety, DOT, has outlined requirements for wall thickness of gas and liquid
fuel lines. Where a utility proposes to install a thickness in excess of such requirements underneath
the highway, consideration will be given to the approval of the additional thickness if it is necessary
due to circumstances outlined in the previous section on “Betterments Necessitated by Highway
Construction”.

Spare Conduits or Ducts

One spare conduit or duct may be approved for reimbursement where the frequency of interrup-
tions of utility service and the importance of the service together with the expected interference
with highway traffic by the utility installing temporary overhead lines, warrants such an approval
for the benefit of the highway, or where building lines or ground conditions make subsequent bor-
ing impossible.

Taller Poles

Increased height or size of poles for overhead lines may be approved as a reimbursable item when
needed to elevate the lines across the highway or the intersecting streets to give proper vertical
clearance.

Joint Occupancy of Poles

When the existing facility consists of jointly-occupied poles and the utilities separate their facilities
in affecting the relocation, reimbursement is warranted in the actual costs of relocation, less the
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

appropriate credits for betterments and salvage, not to exceed the most economical cost to restore
the functional service of the utility.
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

Section 13 — Accrued Depreciation

Formula

The amount of credit for accrued depreciation should be computed as shown in TxDOT’s Utility
Manual, Chapter 7.
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

Section 14 — Partially Eligible Adjustments

General

When an adjustment involves facilities located partially on public right of way by sufferance or

permit and partially on private right of way acquired for utility purposes, eligibility for State cost
participation is to be determined at the estimate stage.

The eligibility is determined based on property interest held by the utility within the limits of the
proposed right of way. A ratio is established from the ratio of private right of way occupied to total
right of way occupied by the utility within the proposed highway right of way limits.

The percentage is applied to the final costs billed.

Appropriate Order of Credits

An example of appropriate order of credits may be found in TxDOT’s Utility Manual, Chapter 7.
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

Section 15 — Consulting Engineer Fees
The “percentage of the cost of relocation” method of computing fees is no longer acceptable.
The fee must be either a lump sum, cost per unit of work, cost plus a fixed fee, or specific rate.

The contract should define services to be accomplished during the preliminary, design, and/or con-
struction phase.

The basis for determining the fee should be established, and a lump sum or maximum amount pay-
able should be specified.

The cost of consultant engineering services performed under existing written continuing contracts
is acceptable when it is demonstrated that such work is performed regularly for the utility in its own
work and the costs are reasonable.
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Appendix A— Reimbursement Guidelines and Billing
Procedures for Utility Adjustments

Section 16 — Special Considerations

In addition to requirements mentioned in this booklet, the utility company should be aware that:

o if any costs are incurred for a reimbursable utility adjustment prior to a Determination of Eligi-
bility or an approved agreement, TXDOT will not reimburse the utility for those costs, and

o ROW Division cannot process the billing for payment until any conditions placed upon the
approval of the agreement have been removed.
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